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Court of Appeals of the District of Columbia 


Xo. 5044. 


Dempster Mill Manufacturing Company, Appellant, 


Commissioner op Internal Revenue. ! 


Docket Xo., 7084. 


Dempster Mill Manufacturing Co., Petitioner, 

' i ' 


Commissioner of Internal Revenue, Respondent. 

! 

Appearances: 

i 

For Taxpayer: Louis B. Mont fort. Esq.. Arthur S. 
French, C. P. A. I 

For Comm'r: J. TIarrv Bvrne. Esq. 


1925. 
Oct. 1. 
Oct. 9. 
Oct. 9. 
Oct. 29. 

Oct. 29. 
Nov. 7. 
Xov. 14. 

1926. 
Nov. 5. 


Dock'd Enh'ie s. 

i 

Petition received and tiled. 

Copy of' petition served on Solicitor. 

Notification of receipt mailed taxpayer, i 

Application for extension to file answet filed by 

Solicitor. j 

Granted to 11/8/25. Both sides notified! 

Answer filed bv Solicitor. 

♦ 

Copy of answer served on taxpayer. Assigned to 
General Calendar. 

Hearing set Jan. 18, 1927. 
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1927. 
Jan. 15. 

Jan. 1 ♦). 
Feb. 3. 

F eb. 8. 

Mar. 29. 
Apr. 6. 
Julv 27. 

July 28. 
Sept. 22. 


Sept. 29. 
Nov. 28. 


Motion to place on Circuit Calendar filed by tax¬ 
payer. 

Granted. Both sides notified. 

Application to take deposition of E. F. Wilt, et al. 
filed by taxpayer. 

Order to take deposition of Wilt, Wheeler et al. 
signed and filed. Both sides notified. 

Depositions of C. B. Dempster et al. filed. 

Copy of deposition served on General Counsel. 

Motion to transfer back to Washington Calendar 
for hearing, filed by taxpayer. 

Granted to Oct. 19, 1927. Both sides notified. 

Ordered proceeding placed on Nov. 14 and stricken 
from Oct. 19, 1927, signed and filed. Both sides 
notified. 

Notice changing hearing date to Nov. 28, 1927. 

Hearing had before Mr. Sternhagen on merits. 
Briefs due 60 davs. 


Jan. 4. Transcript of hearing filed, Nov. 28. 

Jan. 27. Motion for an extension to Feb. 1, 1928 to file 
brief, filed by General Counsel. 

Jan. 28. Brief filed by taxpayer. 

Jan. 30. Brief filed by General Counsel. 

July 11. Findings of facts and opinion rendered—Mr. 

Sternhagen—Judgment will be entered under 
Buie 50. 

2 

Oct. 27. Notice of Settlement filed by General Counsel. 

44 30. Hearing set Nov. 21, 1928 on Settlement. 

Nov. 21. Hearing had before Mr. Littleton on Settlement, 
assigned to Mr. Sternhagen. 

44 24. Judgment entered. 

1929. 

May 21. Supersedeas bond for $75,000 approved and or¬ 
dered filed. 

44 21. Petition for review by Court of Appeals of D. C. 

with assignments of error and stipulation of 
venue filed by taxpayer. 

44 21. Proof of service filed. 

June 14. Praecipe filed by taxpayer. 

44 14. Proof of service filed. 


I 


COMMISSIONER OF INTERNAL REVENUE. 


1929. 


July 2. Amended pnveipe of record filed. 

2. Proof of service of amended praecipe ijlcd. 

9. Statement of evidence lodged. Proof] of service 
of statement. Notice of hearing 8K29/29. 

y i • 

“ 9. Proof of service of statement of evidence filed. 

“ 15. Order enlarging time for preparation pf evidence 

and delivery of record sur petition!for review 
to Sept. 16, 1929 entered. 

“ 9. Stipulation extending time to file statement of 

evidence filed 

Aug. 29. Hearing had before John M. Sternhag(m, Div. 10, 
on approval of statement of evidence. No ob¬ 
jection to petitioner's statement. ]Statement 
approved. 

“ 29. Statement of evidence approved and ordered filed. 

▼ ! 

Now, September 3, 1929, the foregoing Dockjet Entries 

certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] | 

D. GAMBLE, 

Clerk S . Board of Tax Appeals. 

i 

3 Filed Oct. 1, 1925, United States Board of [rax 

Appeals. 

i 

Docket No., 7684. j 

United States Board of Tax Appeals.] 

Appeal of Dempster Mill Manufacturing Company, 

Beatrice, Nebraska. 

Petition. 


The above named taxpayer hereby appeals frejm the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT :CR:C60D :ES) dated Au¬ 
gust 3d, 1925, but the date of mailing is unknoivn to the 
taxpayer, and as the basis of this appeal sets j forth the 
following: 

The taxpayer is a corporation, with its main | offices in 
Beatrice, Nebraska. 

* i 


i 

i 
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The deficient*v Idler was dated August 3d, 1925, the date 
of mailing to the taxpayer being unknown. 

The amount of the 1 deficiency is $37,266.90, representing* 
income and profits taxes for the fiscal year ended November 
30, 1920, of which amount, $34,648.61, as nearly as can be 
determined, is in controversy. 

The determination of the tax contained in said deficiency 
lett<-i* is based upon the* following errors: 

In determining the taxpayer's net income for the fiscal 
year ended November 30, 1920, the amounts of (#1) $167,- 
259.87 and ( —2) $10,287.00 have erroneously been added to 
income, as representing a non-deductible intercompany 
transaction and an excess labor bonus deduction, respec¬ 
tively, such additions resulting in proposed additional taxes 
of $37,246.90. 

The facts upon which the taxpayer relies as the basis of 
this appeal are as follows: 

= 1. During 1920 it was ascertained that the taxpayer’s 
investment of $133,700.00 in the capital stock of the Flor¬ 
ence '{'able and Lumber Company. Memphis, Tenn., as well 
as the open account against that company covering ad¬ 
vances made to them, would never be realized. In order to 
prevent further loss, therefore, the taxpayer, under date 
of August 1. 1920, purchased the assets and assumed the 
liabilities of that Company for the amount of the book value 
of its net assets, which at that date* was $183,302.85. This 
amount was accordingly credited to the open account 
against the above Company of $250,656.87 as at August 1, 
1920. leaving a balance of $67,354.02, which balance, to¬ 
gether with the investment in the capital stock, was then 
charged off by the taxpayer as a loss. 

4 The Bureau treated this entire loss as an inter¬ 

company transaction and accordingly not deductible 
from net taxable income. It has given no consideration 
however, to the fact 1 that $167,259.87 of this loss applies to 
the period prior to the date that consolidated returns were 
permitted. 

The taxpayer is cognizant of the fact that, subsequent to 
1917, an investment in a corporation sufficient to render it 
a subsidiary, together with advances made to it, and the 
subsidiary later prdving to be a losing venture, would not 
represent a proper deduction from taxable income on the 


0 


parent company's consolidated return. In this base, how¬ 
ever, the stock investment of $133,700.00 and the open ac¬ 
count against the subsidiary of $230,530.88 as at November 
30. 1916, represent transactions made prior toj the date 
when operating losses of a subsidiary were allowed as a 
deduction on the consolidated return. The loj>s should 
therefore be considered the same as a similar lossj in a non- 
affiliated corporation. 

The loss claimed is made up as follows: 

Investment in Capital Stock December 30,1905. $jb33,700.00 
Open Account for cash advances, as at Xov. 30, 

1916 . 530,530.88 


Total Investment and Advances at Xove. 

30, 1916. $364,23' 

Deduct Operating Loss for 1918 
properly deductible from the Con¬ 
solidated Xot Income: 

Amount per revenue agent’s 

report of November 24, 1923. $12,140.26 
Sales Expense item disallowed 

by Agent in error. 1,527.90 

- 113,668.16 


$i50,562.72 

Less Purchase price of the net assets of the 
Florence Table and Lumber Company pur¬ 
chased August 1, 1920. 183,302.85 


Net Deductible Loss 


$1167,259.87 


#2. Tn accordance with the taxpayer’s Employees Bonus 
Plan, all employees, who had been with the Company for 
one year or over, were to receive 8% of their participating 
wages as a bonus for the year, which was to be pai(jl in stock 
of the Company, based on its book value. Accordingly, at 
tlie close of the 1920 liscal year, the employees’ bbnus was 
computed on this basis. 

As a result of the annual audit of the books fot 1920, it 
was found that the participating wages for the year 
amounted to $385,766.90, which at 8% amounted) to $30,- 
862.00, representing* the amount due the employees. For 


i 
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payment of this bonus, the employees agreed to accept the 
stock at $150.00 per share, which alt ho loss than its actual 
and hook value, was approved by the Company. Accord¬ 
ingly common stock to the amount of $20,575.00 par value 
was issued and the premium thereon of $10,287.00 was 
credited to the Surplus Account, the operating* expenses 
being* charged with the amount due the employees of $30,- 
862.00. 

5 As the basis for disallowance of the item of $10,- 

287.00 representing the premium on the above stock, 
the Bureau has treated the stock as being* worth only par. 
It has attempted to place the stock on a market value basis, 
using* the sale price of a very minor amount of stock sales 
without giving* consideration to the fact that the actual 
value of the stock was greatly in excess of $150.00 per 
share. 


The taxpayer, in support of this appeal, relies upon the 
following propositions of law: 

a. Section 214(a)-(l) and Article =107, Regulations 
—45, of the Revenue Act of 1918 allows as deductions “all 


the ordinary and necessary expenses paid or incurred dur¬ 
ing the taxable vear in carrving* on anv trade or business, 
including a reasonable allowance for salaries or other com¬ 
pensation for personal services actually rendered/’ 

b. Section — 214(a)-(4) and Article —141, Regulations 
—45, of the Revenue Act of 1918 allows the deduction of 
“losses sustained during the taxable vear and not com- 
pensated for by insurance or otherwise, if incurred in trade 
or business.” 


Wherefore the taxpayer respectfully prays that this 
Board may hear and determine this appeal. 

ARTHUR S. FRENCH, C. P. A., 
i Counsel for Taxpayer. 

State of Nebraska, 

County of Gone. $s: 


C. B. Dempster, being duly sworn, says that he is the 
president of the corporation above named: that he has read 
the foregoing petition or had the same read to him and is 
familiar with the statements therein contained; and that 
the facts therein stated are true except such facts as are 
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! 

recited to be upon information and belief and tjiose facts 
be believes to be true. 

(Signed) C, B. DEMPSTER, 

President Dempster Mill Mfy . Company. 


Signed and sworn to before me tins 28th dak’ of Sep¬ 
tember, 1925. 

I 

[Notarial Seal of (\ R. Macy, Gage County, Nebraska.] 
Commission expires Aug. 28, 1929. 

O. R. MACY, 

I 7 

Notary] Public. 

i 

6 Treasury Department, Washington. 


IT :CR :C :60D. ES. 


Dempster Mill Manufacturing Company, 


Aug. p3, 1925. 


Beatrice, Nebraska. 


Sirs : 


An examination of your income tax returns for the tax¬ 
able vears of 1920 and 1921, and those of vour affiliated 
companies, together with the information heretofore sub¬ 
mitted, has resulted in a deficiency of $37,246.9^) for the 
year 1920 and no change for 1921, as disclosed! by office 
let ter dated March 7, 1925. j 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 davs from the 
date of mailing of this letter within which to tile jm appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeal! and has 
not done so within 60 days prescribed and and assessment 
has been made, or where a taxpayer has appealed and an 
assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in tespect of 
anv part of the deficiencv will be entertained. 

If you acquiesce in this determination and do hot desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the jdefieiency 
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and forward it to lho Commissioner of Internal Revenue, 
"Washington, D. C.. for the attention of IT:CR:C:60D:ES. 
In the event that you ! arquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respect full v, 

D. H. BLAIR, 

Commissioner, 
By J. C. BRIGHT, 
Deputy Commissioner. 


Inclosures: Statements, Agreement—Form A, Form 882. 

Statement <>}' Returns Examined and Resulting Tax 

Liability. 


IT:CR:C:()0D. 



Returns Fxamined. 

Company. Year. 

Dempster Mill Manufacturing Company^1920 

Beatrice, Nebraska..^ 1921 

Florence Table and Lumber Company, Mem¬ 
phis, Tennessee .... 

Dempster Company of Texas, Amarillo, 
Texas . 


Form. 

1120 

1120 


Tax Liability. 

Name. Year. Additional tax. 

Dempster Mill Manufacturing Com -\ 1020 $*>7,246.90 

pane, Beatrice, Nebraska /1921 None 

Florence Table and Lumber Com¬ 
pany, Memphis, Tennessee No change. 

Dempster Company of Texas, Am¬ 
arillo, Texas. No change. 

o 


Bureau letter dated March 7, 1927), has been made the 
basis of the deficienev shown above. 


Now, Sept. 3, 1929, the foregoing Petition certified from 
the record as a true copy. 

[Seal Board of Tax Appeals.] 

B. D. GAMBLE, 

'Clerk U. S. Board of Tax Appeals. 
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Filed Nov. 7, 1925, United States Board of Tax 

Appeals. 


United States Board of Tax Appeals!. 

Docket No., 76S4. | 

Appeal of Dempster Mill Mfg. Co., Beatrice, Nebraska. 

Answer . 

i 

i 

I 

The Commissioner of Internal Revenue, bv hijs attornev, 
A. W. (I regg*, Solicitor of Internal Revenue, for) answer to 
the petition of this taxpayer, admits and denies jis follows: 

(1) Admits that the taxpayer is a corporation and that 
its main office is at Beatrice, Nebraska. 

(2) Admits that the deficiency letter on which |the appeal 
was based was dated August 1, 1925. 

(3) Admits that the amount of the deficiency is $37,- 

246.90, representing* income and profits taxes foJ* the fiscal 

vear ended November 30, 1920. 

*■ 

(4) Admits that in 1920 the taxpayer had invented in the 
capital stock of its subsidiary, the Florence Tablcjand Lum¬ 
ber Company, the sum of $133,700.00. Admiti that the 
taxpayer on August 1, 1920, liquidated its subsidiary, the 
Florence Table and Lumber Company and sought) to charge 
off as a loss the $133,700.00 invested in stock an|d the bal¬ 
ance on an alleged account receivable of $67,354.02. 

Admits that the Commissioner treated this entire loss as 
an inter-company transaction and as such not deductible 
from net taxable income. j 

Admits that the loss claimed by the taxpayer U made up 
as shown on the schedule set out on page 2 of thg petition, 
but except as hereinabove admitted specifically de- 
9 nies the correctness of the figures showfi in said 
schedule. 

Except as hereinabove admitted, specifically dejnies each 
and every allegation contained in the petition reflating to 
Issue No. 1. 

(5) With respect to Issue No. 2, admits that finder the 
taxpayer’s Employees Bonus Plan all the employees of the 
company who had been such for one year or more were to 
receive for 1920 8% of their participating wages a$ a bonus 
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for the year, after, however, S/< had been earned on the 
invested capital of the taxpayer. Admits that this bonus 
was to be paid in stock of the company based on its book 
values. Admits that this bonus as computed amounted to 
$30,8(52.00 and that it was agreed between the employees 
and the taxpayer that the stock should be paid in at 
$1 oO.OO pm* share. Admits that stock to the amount 
of $20,37r>.0() was issued to the stockholders, but spe¬ 
cifically denies that anv greater amount was issued 
• • 1 

to stockholders on account of said bonus or that the com¬ 


pany is entitled to deduct on account of said bonus any sum 
greater than $20,373.00. The Commissioner alleges that of 
the stock so issued to employees for the year 1920 a portion 
thereof was repurchased by the company for less than 50% 
of its par value. 

Specifically denies each and every allegation contained in 
that portion of the petition relating to Issue Xo. 2 not 
hereinabove expressly admitted to be true. 

(0) Specifically denies each and every allegation con¬ 
tained in the petition 1 not hereinabove expressly admitted 
to be true. 


10 Propositions of Law. 

1. When two companies are consolidated, one owning the 
entire stock of the other, no profit or loss arises from inter¬ 
company transactions. 

2. The liquidation of a subsidiary by a parent company 
is an inter-company transaction giving rise to no profit or 
loss to such parent company. 

3. Where a company issued its own stock in satisfaction 
of a bonus and charged a premium thereon, it is not entitled 
to deduct from its gross income on account of such bonus 
more than the value of said stock. 

Wherefore it is prayed that the taxpayer's appeal be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney, 

Bureau of Internal Revenue. 
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Now, Sept. 3, 1029, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. I). GAMBLE, 

Clerk l \ S. Board of Tax Appeals. 

31 Filed Feb. 3, 1927, United States Board of Tax 

A ppeals. 

United States Board of Tax Appeals.j 
Docket No., 7(584. j 

Dempster Mill Manufacturing Company, Beatrice, 

Nebraska. 

vs. | 

The Commissioner of Internal Revenu):. 

Application for Taking Depositions. 

Now comes the above named taxpayer by its representa¬ 
tives, Arthur S. French, Certified Public Accountant, and 
Louis B. Montfort, Attornev and Counsellor at Law, and 
makes formal application herewith for the takiiig of the 
depositions of the following named witnesses. 

E. F. Wilt, Beatrice, Nebraska. j 

F. E. Wheeler, Beatrice, Nebraska. 

John Von Keisen, Beatrice, Nebraska. 

A. W. King, Beatrice, Nebraska. 

R. H. Barger, Beatrice, Nebraska. 

C. B. Dempster, Beatrice, Nebraska. 

Fred Stone, Beatrice, Nebraska. 

All of the above named witnesses will be called upon to 
testify to the facts bearing upon the taxpayer's contention 
as set out in taxpayer's petition on file herein. 

The reason for taking these depositions is that j this case 
has been referred to the field calendar and is set fo|r hearing 
some time in the month of March, 1927 at Omaha (Nebraska 
or Kansas City, Missouri. That at the time of thfe hearing 
it will not be possible for the above witnesses to;be in at¬ 
tendance at the hearing, but that said witnessed will be 
available for the taking of their respective depositions on 
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the date hereinafter mentioned. r l hat certain of the ques¬ 
tions involved in this 1 appeal will require the production 
in evidence of parts of voluminous corporate records, that 
it would l>e impractical to produce at the place of the hear¬ 
ing sucli corporate records and the production of these 
records attended by the qualitied personnel to testify 
12 relative to the same would seriouslv interfere with 
the taxpayer's business. 

That said depositions to he taken in the Dempster Mill 
Manufacturing (’ompany's office in Beatrice, Nebraska on 
'Wednesday. February 23rd, 1D27 or as soon thereafter as 
counsel can be heard before a Miss Lenora Alexander, a 
notary public in and for the State of Nebraska whose 
address is Beatrice, Nebraska. 

ART HUB S. FRENCH, 

Cerfifictl Public Accountant. 
LOUIS' B. MONTFORT, 

At tome ji and Counsellor at Lair. 

Taxpayer \s Re presen fat ires. 

United States of America. 

District of Col ntnbia. ss: 

Arthur S. French and Louis B. Montfort beinir dulv 

4 « 

sworn say that they are the representatives for the Demp¬ 
ster Mill Manufacturing Company above named and as 
such are duly authorized to verify the foregoing’ applica¬ 
tion: that they have read the said application and are 
familar with the statements therein contained and that the 
facts therein stated are true except such facts as are stated 
to be upon information and belief and those facts they be¬ 
lieve to be true. 

ARTHUR S. FRENCH. 

1 LOUIS B. MONTFORD. 

Now, Sept. 2. 1929, the fo rejoin a’ Application for Taking 
Depositions certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Sworn to before me this 3rd dav of Februarv, 1927. 

FAITH GWYNNE FISHER, 

Notary Public. 
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Form 5—Sept., 19*24. j 

Order to Take Depositions. \ 

Docket Xo. 7084. j 

i 

I 

Appeal of Dempster Mill Manufacturing Company. 

On reading and filing the application of (Taxpayer or 
commissioner) Dempster Mill Manufacturing Co. to take 
the testimony by deposition of (Names of witnesses) E. F. 
Wilt, F. E. Wheeler, John Von Reisen, A. W. Kijng, R. H. 
Barger, C. B. Dempster, Fred Stone, all of Beatrice, Xebr., 
alleged to be material witnesses in this cause, at tfie (Room 
number, street number, and place) Dempster Mill Manufac¬ 
turing Company’s office, Beatrice, Xebr., on the!23rd day 
of February, 1927, at 10:00 o'clock a. m., and it Appearing 
therefrom that Miss Lenora Alexander, (Official title) a 
notary public of (Address) Beatrice, Xebr., is a person au¬ 
thorized to administer oaths under the revenue acjt of 1926, 
it is by the Board, 

Ordered, That the depositions of the said witnesses above 
named be taken at (Room number, street number, and 
place) the Dempster Mill Manufacturing Compaijy’s office, 
Beatrice, Xebr., commencing on the 23rd day of February, 
1927, at 10:00 o'clock a. m. j 

And it is further ordered, That the said depositions be 
taken before Miss Lenora Alexander, of Beatrice!, Xebr., a 
(Official title) notary public, who is hereby designated by 
the Board for that purpose. 

The said depositions shall be taken and the jsame re¬ 
turned to this Board in accordance with the rules of the 
Board. | 

J. G. KASXER, Jr., 

(Member United States Board of Tax Appeals.) 

Dated Februarv 8, 1927. 

A true copy. Teste: 

2/9/27.—Rec’d. 

(S.) LOUIS B. MOXTFORT, 

Atty. for Taxpayer. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Xow, Sept. 3, 1929, the foregoh 
lions certified from the record as 


ig Order to Take Deposi- 
a true copy. 


[Seal I*. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


(See Other Side for Certificates on Return.) 


I, 


Certificates on Return. 
the person named in the foregoing order to 


take depositions, hereby certify: 

1. I proceeded, on the — day of-, A. 1). 192—, at the 

office of-, in the city of-, State of-, at — 

o'clock, — m., under the said order (and in the presence of 

- - and--, the counsel of the respective 

parties), to take the following depositions, viz: 

-, a witness produced on behalf of the (Taxpayer 

or United States) -. 


a witness produced on behalf of the (Taxpayer 


or United States) 


a witness produced on behalf of the (Taxpayer 


or United States) -. 

That said witness- were examined under oath at such 
times and places as conditions of adjournment required, 
and that the testimony of said witness- (or their answers to 
the interrogatories filed) was taken stenographically and 
reduced to typewriting by me or under my direction. 

2. I further eertifv that after the said testimonv of said 

* 

witness- was reduced to writing the transcript of the tes¬ 
timony was read and signed by said witness- in my pres¬ 
ence, and that (Each of them or he) — acknowledged be¬ 
fore me that said testimony was in all respects truly and 
correctlv t ranscribed. 

3. I further certify that, after the signing of the deposi¬ 
tion in my presence, no alterations or changes were made 
therein. 

[seal.] -, 

(Signature of person taking deposition. 


(Official title.) 


COMMISSIONER OF INTERNAL REVENUE. 
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(Note.— Tins form when properly executed should be at¬ 
tached to and bound with the transcript preceding tlie first 
page thereof. It should then be inclosed in a scaled enve¬ 
lope and addressed to United States Board of Tax Appeals, 
Investment Buidling, Washington, 1). C.) 

14 United States Board of Tax Appeals, j 

Docket No. 7684. | 

Dempster Mill Manufacturing Company, Petitioner, 

v. 

I 

i 

Commissioner of Internal Revenue, Respondent. 

Promulgated Julv 11, 1928. 

| 

Before considering the question whether an affiliated 
group may have a deduction for alleged loss of pne of the 
corporations in disposing of the stock of another, there 
must be proof of the requisite elements of loss; and where 


the evidence indicates that the stock disposed of 
out value on March 1, 1913, no deduction mav be 

Louis B. Mont fort, Esq., and Arthur S. French 
for the petitioner. 

J. Harry Byrne, Esq., for the respondent. 


was witli- 
taken. 

CPI 

4 V. • JL • ^ JL • y 


A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

This proceeding involves a deficiency in injeome and 
profits taxes for the fiscal year ended November 30, 1920, 
of $37,246.90, the major portion of which is in controversy. 
The petitioner alleges that the respondent erred (1) in 
disallowing a loss upon the liquidation of a subsidiary and 
(2) in disallowing in part a deduction for a bonus paid to 
employees. 


Findings of Fact. 


. ! 


The petitioner is a corporation with its maiii office in 
Beatrice, Nebraska. 


1 f) DEMPSTER MILL MAN V FACTORING CO. VS. 

In 1894 the petitioner purchased the assets of a business 
at Florence, Alabama, which was engaged in the manufac¬ 
ture of wood pumps and porch columns irom yellow poplar 
lumber. For about ten years this business was conducted 

as a branch of the petitioner. 

From 1894 to 1904 the business in Florence was profit¬ 
able operated and it was the policy ot the company to in¬ 
crease its investment by the profits derived from opera¬ 
tions. By 1904 or 190b the investment had reached 
$135,000. 

IT) In 1904 or 1905 the business was incorporated un¬ 

der the laws of the State of Maine as the Florence 
Pump and Lumber Company. In 1915 the name was 
changed to the Florence Table and Lumber Company. At 
the time of incorporation the petitioner transferred the 
assets of the business located at Florence to the new* cor¬ 
poration, hereinafter sometimes referred to as “the sub¬ 
sidiary/' for $135,000 of preferred stock, which was the 
entire capital outstanding at that time. On March 1, 1913, 
the petitioner held $133,700 of the stock of the subsidiary, 
the balance being owned by one of the company's man¬ 
agers. On August! 1, 19*20, the petitioner again owned 
$135,000 of the stock of the subsidiary, having acquired the 
stock formerlv owned bv the manager. 

Before 1905 the supply of yellow' poplar in the neighbor¬ 
hood of Florence became depleted to the extent that there 
was not enough to run the plant. An investigation w'as 
made to determine! whether another wood could be used 
for the manufacture of wood pumps and porch columns, 
it was decided to use vellow cottonwood which was avail- 
able in quantities in the Mississippi valley in the vicinity 
of Memphis, Tennessee. Accordingly, the factory was 
moved to a plot of ground just south of Memphis. 

it was found that vellow cottonwood was not suitable 
for pumps, due to cracking and warping, and the company 
suffered'continual losses from operations. Experiments 
were conducted upon various woods with a view of finding 
one which would be workable. The petitioner advanced 
the money necessary to conduct these experiments and 
charged it to the subsidiary on its books. The experiments 
continued until 1910 or 1912, when it w'as practically con¬ 
ceded that they were unsuccessful, and the company 
16 eventually lost all of its w’ood pump business. The 
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amounts expended i*or this purpose were treated on 
the books of the company as losses. As of November 30, 
1912, the petitioner carried on its balance sheet an item 
captioned “Reserve, Florence Table & Lumber Company,” 
which showed a credit balance of $195,208.06. This reserve 
was built up by charges of loss and gain on the tyooks and 
credits to this reserve to take care of operating losses sus¬ 
tained bv the subsidiarv. 

* * j 

On March 1, 1913, if the amounts expended ojn experi¬ 
ments be not considered as capital items, the subsidiary 
had a deficit of $71,755. 

On August 1, 1920, the subsidiarv was indebted to the 
petitioner in the amount of $250,650.87, arising ifrom ad¬ 
vances made by the petitioner to the subsidiary,| During 
August and September, 1920, the subsidiary was liquidated. 
Pursuant to resolutions passed by the boards of j directors 
of the companies the assets and liabilities of the subsidiary 
were acquired and assumed by the petitioner at a ljiet valua¬ 
tion of $183,302.85. This amount was applied agjainst the 
sum of $250,656.87, leaving a balance of $67,35p.02. In 
1 lie petitioner’s return for 1920 it deducted this amount. 
It also deducted the sum of $135,000, representing its in¬ 
vestment in the stock of the subsidiary, as a loss. 

On November 16, 1920, the Florence Table ancf Lumber 
Company was dissolved by a decree of the Supreme Judi¬ 
cial Court of Equity of Maine. The subsidiary ^*as liqui¬ 
dated and dissolved with the intention of securing a loss for 


income-tax purposes. 

From 1909 to 1917 the petitioner and the subsidiary filed 
separate returns and the petitioner did ndt secure 
17 the benefit of any deduction on account of the operat¬ 
ing losses of the subsidiarv. For the veajrs ended 
November 30, 1918 and 1919, consolidated returns were 
filed and the petitioner secured the benefit of it he sub¬ 
sidiary’s operating loss. 

In 1920 the petitioner adopted a profit-sharing plan 
whereby labor would participate in the profits of jthe busi¬ 
ness. The plan was substantially as follows: 

(1) From the profits of the petitioner there w^uld first 
be deducted eight per cent of the total capital and surplus 
invested in the business. 
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(2) Therenfter one-half of one percent of the investment 
was placed in a profit-sharing reserve iund. I his tund 
was created to provide means to purchase from employees 
leaving the service of the company stock acquired as here¬ 
inafter set forth. 

(3) All remaining profits were to go to participating 
labor until it reached an amount equal to SM of the waives 
naid to labor. 

A 

(4) Any remaining undistributed profits after such divi¬ 
sion were to be prorated equally between capital and labor. 
All profits accruing to participating labor from the profit- 
sharing plan were to be turned over to a board of trustees 
with the understanding that they were to bo invested in tin* 
common stock of the !>empster Mill Manufacturing Com¬ 
pany on the basis of the book value of such stock. This 
stock was to draw the same dividends, share in the surplus 
and have the same voting power as any other common stock 
in the company. The stock was to remain in tlie hands of 
the board of trustees for five years before division thereof 
could be made among the owners. Any dividends declared 
on the stock during the interim would be paid to the 
t rustees. 

During 1920 petitioner computed the share of participat¬ 
ing labor in its profits for that year to be $30,802. Com¬ 
mon stock of the company having a book value in 
IS that amount, figured on a basis of $150 a share, was 
issued to the trustees, expenses were debited in that 
amount, capital stock was credited in the amount of $20,- 
57b, and paid-in surplus was credited in the amount of 
£10,287. Petitioner in its return for 1920 claimed a deduc¬ 
tion in the amount of $30,802. The respondent allowed a 
deduction of £20,575, and disallowed the deduction of 
£10.287. 

The stock of the petitioner in 1920 had a air market 
value not in excess of $80 a share. At the time when this 
bonus transaction took place the stock was selling at about 
$75 a share. In 1920 a modification of the bonus plan was 
made, owing to the fact that some of the employees pre¬ 
ferred cash instead of stock. As a result of this modifica¬ 
tion $4,341.17 par value stock of $20,575 par value stock 
issued in 1920 was turned in and $2,010.64 cash given em¬ 
ployees. 
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Opinion. 


8tki.*niiagen : Much of Hit* petitioner's argument is di¬ 
rected to a (juestion of law, whether the so-called parent 
corporation in an affiliated group within section 240, Reve¬ 
nue Act ol 19IS, may deduct a loss brought adopt bv the 
dissolution and liquidation of the subsidiary. The question 
has been considered in Rmtiur/f un-Rand. I nr.. 11 R. T. A. 

> Baker- 1 airier Co.. 7 i>. T. A. 594, and other cases, but 
petitioner says those cases' a.re distinguishable in fact. 
We leave these questions undecided, because tlu*v arise 
only upon the assumption that, apart from affiliation, a loss 
has been sustained which under the statute* may be de¬ 
ducted. 

The evidence does not establish a loss. Indore a deduc¬ 
tion can be taken tor loss in respect of property acquired 
prior to March 1, 1919, the basis of loss jmust bo 
19 established, and such basis is tin* lower of tlnj* figures 
of the value of the asset on March 1, 1913.(and the 
actual cost. United States v. Flannen/. 268 U. $. ij)S: Lud- 
infjton / . J Ie( oufjhu, 268 l . S. 106. Here the evidjence in¬ 
dicates that neither tin* assets nor the stock of the "Florence 
Company was valuable on that date. The loss,! if any 
there was, was sustained prior to March 1, 1913, iand the 
formal dissolution in 1920 of the Florence Company gave 
the Dempster Company no new opportunity for d deduc¬ 
tion. We say this notwithstanding the oral testimony of a 
witness primarily interested in the event that the Florence 
stock was oil March 1, 1913, worth par, for in the [light of 
the othei evidence we must reject this witness' statement 
as an unsupported opinion. The Conqueror. 166 U] S. 110, 
II . S. Bogle (£' Co., Inc., ef al. v. ( oniinissioner of internal 

Revenue, — Fed. (2d) ~, (C. C. A.. 7th Cir, decided June 
12, 192S). [ 

The petitioner claims a greater deduction than tile Com¬ 
missioner has allowed in respect of so-called bonuses paid 
to employees under the plan outlined in the findings. The 
terms of the plan are not in evidence, but its general pro¬ 
visions appear as set forth. Apparently the petitioner 
issued its own stock to the trustee, although it accounted 
for it as if it had paid cash, which in turn was used) to buv 
stock. W hen the stock was issued it was worth $70 or $8*0 
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a share, or less than par. The Commissioner allowed a 
deduction measured by par, and the petitioner demands 
that the deduction be measured by an alleged hook value 
of $150 a share usikl in accounting for the bonus. We 
need not go bevond the issues raised to consider whether 
the respondent, by permitting the deduction ot* the par 
value of the stock, has allowed too much; but the inade¬ 
quacy of the evidence precludes the Board from stating, 
as the petitioner claims, that he allowed too little. 
20 We may not assume that the petitioner kept its 
hooks upon other than the basis of cash receipts 
and disbursements: we may not assume that the hook value 
of the stock was correctly taken to he $150 a share: and 
we may not assume that the corporation under the profit- 
sharing plan actually incurred an obligation of $20,802. 
From the pleadings it appears that all of these matters are 
in issue. The respondent's determination is sustained. 

Judgment will he entered under Ride 50. 


Xow, Sept. 3, 1929, the foregoing Findings of Fact and 
Opinion certified from the record as a true copv. 

[Seal F. S. Board of Tax Appeals.] 

B. T). GAMBLE, 

ClerJ: V. S. Board of Tax Appeals. 




United States Board of Tax Appeals, Washington. 

Docket Xo., 7684. 


Dempster Mill Manufacturing Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

The respondent having filed a proposed judgment pur¬ 
suant to the Board’s report of July 11, 1928, in the above 
entitled proceedings, 12 B. T. A. 1273, and hearing thereon 
having been had after notice, and no one appearing in 
opposition thereto, it is 
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Ordered, adjudged and decided that there is a deficiency 
of $37,246.90 for 1920. | 

Kilter. | 

(Signed) JOHN M. STEKXHAGE.V, 

Member United States Board of Tax Appeals. 

Entered Xov. 24, 1928. I 

A true copv. Teste: 

B. D. GAMBLE, j 

Cleric U. S. Board of Tax Appeals . 

Now, Sept. 2, 1.929, the foregoing judgment certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk r. S. Board of Tax Appeals. 
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Filed Mar 21, 1929. 

Ex. A. 

Stipulation for Reviciv. 

United States Board of Tax Appeal. 5 
B. T. A. Docket No., 7684. 


Xo. 


Term, 192-. 


Dempster Mill Manufacturing Company, a Corporation, 

Beatrice, Xebraska, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondjent. 

Stipulation for Review by the Court of Appeals jfor the 

District of Columbia. 

j 

It is hereby agreed and stipulated by and betwjeen the 
parties in the above-entitled cause, by their respective at¬ 
torneys, that the decision and order of the Unitecj States 
Board of Tax Appeals in said cause, dated the 24th day 
of November, 1928 redetermining the amount of income 



o.-> 


DEM PST EL MILL M ' N PFACTURING CO. VS. 


and profits taxes of the Dempster Mill Manufacturing- 
Company for the fiscal year ending November 30, 19*20 
may be reviewed by the Court of Appeals tor the District 
of Columbia. 

This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 of the Revenue Act of 1926. 

LOUIS lb MO XT FORT. 

LOUIS B. MOXTFORT, 

Attorney for Dempster Mill Manufae- 

turina Company, Petit inner II ('rein. 

C. M. (T1ARKST. 

C. M. CRAREST, 

Attorney for Commissioner of Internal Revenue. 

Dated this 20 day of May, 1929. 

X q\v, Se})t. 3, 1929, the foregoing Stipulation for Re¬ 
view certified from the record a^ a true co|>y. 

[Seal F. S. Board of 'Fax Appeals.] 

B. 1). GAMBLE, 

Clerk C. S. Hoard of Tax Appeals. 
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Filed May 21, 1929. 

In the Court of X’ppoals for the District of Columbia. 

i k 

B. T. A. Docket Xo.. 7684. 


No. —, 


Term, 192-. 


Dempster Mill Manufacturing Company, a Corporation, 

Beatrice, Xobraska, Petitioner, 


vs. 

Commissioner of Ixterxal Revenue. Respondent. 

Petition for the Rer'inr of Poe Derision of the United States 
Board of Tax Appeals and Assignments of Error. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals for the District of Columbia: 

Now comes the Dempster Mill Manufacturing Company, 
1 lie petitioner herein, a Xebraska corporation, and states 
that your petitioner is aggrieved by a decision of the 


COMMISSIONER OF INTERNAL REVENUE. 


23 


United States Board of Tax Vppeals rendered d gainst it 
on the 11 tli day of July, 1928, in the ease of the Dempster 
Mill Manufacturing 1 Company, Petitioner vs. Comknissioner 
of Internal Revenue, Respondent, No. 7684 on tjie docket 
of the Board, and in support of this its petition filed, in 
pursuance of Section 1001 of the Act of Congress'approved 
February 26, 1926 entitled ‘’The Revenue Act of!l926 ? * as 
amended by the Act of Congress approved May; 29, 1928, 
entitled “The Revenue Act of 1928,” for the review of the 

decision herein above referred to and hereinafter described, 

* 

of the United States Board of Tax Appeals, re- 
24 sneclfullv shows to ibis Honorable Court as follows: 

i • 

the parties having agreed that the review shall be 
in this Court, as evidenced by stipulation filed j with the 
Clerk of the board. 


I. 


Statement of the Nature of the Controvert. 


1. On August 3. 192b the Commissioner of Internal Reve¬ 
nue, respondent herein, mailed to the Petitioner jby regis¬ 
tered mail, a notice of the determination of a deficiency in 
income and profit taxes in the amount of $37,246.90 claimed 
by the Respondent to be due from the Petitioner, a Ne¬ 
braska corporation, for the fiscal year ending November 
30, 1920 under and by virtue of the provisions of {the Reve¬ 
nue Act of 1918. On the 2nd day of October, 192p the Pe¬ 
titioner duly tiled with the United States Board otj Tax Ap¬ 
peals, hereinafter called the Board, a petition for!the rede¬ 
termination of said deficiency in taxes, which said petition 
was given the docket number of 7684. 

2. Said deficiency in taxes claimed by the Respondent to 
be due from the Petitioner resulted in part from the inclu¬ 
sion by the Respondent in the gross income of I the Peti¬ 
tioner for the fiscal year ending November 30, 1920, in com¬ 
puting the taxable net income of said Petitioner,!of an al¬ 
leged deductible loss of $201,079.02 claimed by |the Peti¬ 
tioner to have been sustained by the said Petitioned through 
the liquidation on August 1, 1920 of the Florence Table & 
Lumber Company, petitioner’s subsidiary, a Maine cor¬ 
poration, and in part from the disallowance as a deduction 
from the income of the Petitioner of an operating expense 
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for the fiscal year ending November 30, 1920 of $30,862.00 
paid to labor employees pursuant to the petitioner’s 

25 profit sharing stock bonus plan entered into for the 
benefit of Petitioner's labor employees. 

3. The Petitioner was during the fiscal vear involved, 
manufacturing and selling pumps, mill machinery and farm 
implements and for tax purposes reporting on a fiscal year 
basis December 1st to November 30th. 

Statement re Loss sustained by Petitioner upon Liquidation 

of its Subsidiary Company. 

4. During the year [1894 the Petitioner purchased the as¬ 
sets of a corporation at Florence, Alabama manufacturing 
wooden pumps and porch columns and operated the plant 
as a branch plant. The operation proved profitable and the 
investment was increased by the re-investment of the 
profits in the business: of the branch until January 1st, 1905, 
when the total investment amounted to $135,000.00. At that 
time the supply of the yellow poplar timber around Flor¬ 
ence, Alabama was exhausted and the branch plant was 
moved to Memphis, Tennessee and separately incorporated 
under the laws of the State of Maine and called the Flor¬ 
ence Pump and Lumber Company, in 1915 the name was 
changed to the Florence Table and Lumber Company, here¬ 
inafter called the subsidiary company, the petitioner, the 
parent company, taking capital stock at par value to the ex¬ 
tent of petitioner's investment of $135,000.00. Subse¬ 
quently the petitioner sold 13 shares of the subsidiary com¬ 
pany 's stock to the manager of the subsidiary company and 
the investment of the petitioner in the subsidiary company 
was $133,700.00 until -1920 when it was increased to $133,- 

725.00 by the re-purchase of this manager’s stock 

26 giving the petitioner 100 percent ownership of the 
subsidiary company’s stock as of August 1st, 1920. 

The operations of the subsidiary company at Memphis did 
not prove profitable. : The lumber available was not suit¬ 
able for wooden pumps and porch columns and it was neces- 
sary to materially change the process of manufacturing and 
many experiments were made during the years 1905 to 
1917. The cost of these experiments were set up on the 
books of accounts of the petitioner as an account receiv¬ 
able due from the subsidiary company and carried as a lia- 
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bility on the balance sheet of the subsidiary coihpany for 
all these years. The amount of these advances fbr experi¬ 
mental purposes after deducting a small operation profit in 

1919 amounted to $250,656.9S on August 1st, 1920. 

5. The income tax returns of the petitioner and Subsidiary 
company from 1909 to 1917 were filed separately and no 
deduction was made by the petitioner for any ofj these ad¬ 
vances for experimental purposes for any of thbse years. 
The income tax returns of the petitioner and Subsidiary 
company were consolidated for the fiscal years eliding No¬ 
vember 30th, 1918: November 30th, 1919: and November 
30th, 1920, and any losses by the subsidiary due jto experi¬ 
mental activities were allowed by the respondent as a de¬ 
duction and a small profit in 1919 was taxed. Tjhe profits 
or losses of the subsidiary from December 1,1919 fo August 
1. 1920 the date of the liquidation of the subsidiary was 
absorbed in the valuation of the net assets of the Subsidiary 
on August 1, 1920. With the exception of a subsidiary loss 
of $18,375.25 allowed as a deduction at the eldse of the 
fiscal period November 30, 1918, the amount advanced by 
the petitioner to its subsidiary in the sum of $250,656.87 rep¬ 
resenting advances for experimental purposes by the 

27 parent company for the years 1905 to August 1, 1920 
had not been deducted by the petitioner on its income 
tax returns for all of these years and the petitioner com¬ 
pany has not received the benefit of such deduct on in the 
computation of its income and profits taxes. 

6. On August 1, 1920 the petitioner purchased jail of the 
assets of the subsidiary company at their book vdlue in ac¬ 
cordance with a certified balance sheet of date of August 1, 

i 7 

1920 and petitioner agreed in purchasing the assets of the 
subsidiary company to assume and pay for all cijrrent lia¬ 
bilities as shown on the certified balance sheet. 

7. On August 1, 1920 the subsidiary compand was in¬ 
debted to the petitioner on open account for rfroney ad¬ 
vanced in the amount of $250,656.87 for advances for ex¬ 
perimental purposes. The total value of the assets of the 
subsidiary company less current liabilities and jexcepting 
the open account due the petitioner was $183,302.05 on that 
date. 

8. In purchasing the assets of the subsidiary; company 
their net book value of $183,302.85 was credited against the 
indebtedness of $250,656.S7 owed by the subsidiary to the 
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petitioner and this in*t value <>f11 1 assets failed to liquidate 
this indebtedness bv $07.27)4.02 and there was left oil the 
books of tin* pet it inner an unpaid account receivable of $07,- 
354.02 at ilit* end of tli«* fiscal period November 30, 1920. 

9. The subsidiary company was dissolved by Court decree 
on November 10. 1920 1 and the assets having failed by $07.- 
2,7)4.02 to liquidate the account^ receivable indebtedness the 

eapit al stock of'the subsidiary as carried on the books 
2s of the petitioner in tite amount of $133,725.00 was of 
no value. 

10. The petitioner eompany h.eld among its assets 1,350 
shares of 'lock of the stihsidiarv eomoanv which cost $133,- 
727).00 and on November 17>. 1920 by a proper resolution of 
the Board of Directors of the petitioner, these amounts of 
$07.37)4.02 and si33.727).00 were charged off to profit and 
loss and deducted on tin* income tax return of the petitioner 
parent company for the tiscal year ending November 30, 
1920. 

Statement re Additional Compensation Paid Labor Em- 

])lovee> under Petitioner’s Profit-sharing Plan. 

» • 

11. I hud nnini»* wit It t lie fiscal year December 1, 1919-No- 
vember 20, 1920. the petitioner offered to its labor employees 
additional compensation under a protit sharing plan the 
basis of which provided that labor was to participate in the 
protits of the business. All ’profits accruing to participat¬ 
ing labor from the protit sharing plan were turned over to a 
Board of Trustees to be invented in the common stock of 
the petitioner on the basis of the hook value of the common 
stock. PurMiant to the plan this stock was to remain in 
the hands of a Board of Trustees for a period of five years 
before a division of the stock could be made to the indi¬ 
vidual owners and all the future dividends accruing' would 
be paid to tin* Board of Trustee* for the benefit of the ulti¬ 
mate holders of the stock. The amount of money available 
to participating labor under the plan for the fiscal year 
ending November 30,1920 was $30,S()2.00. This amount was 
charged to labor expenditures for the fiscal period ending 
November 30, 1920 and deducted as a labor item on the 

income tax return of the petitioner. 

29 12. The book value of petitioner’s common stock 

on November 30, 1920 was $17)0.00 per share and 
pursuant to the profit sharing plan $30,862.00 was invested 
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by tlie trustees in t lie common stock of petitioner I at $150.00 
per share, the stock was actually issued to the trustees and 
the petitioner’s capital stock account credited with $20,- 
574.06 representing' the par value of the common (stock thus 
issued and petitioner's paid in surplus was credited with 
$10,287.34. | 

Contentions. 

13. The petitioner contended in its appeal to jthe Board 
that for income and profit tax purposes mulct the tiro- 
visions of the Revenue Act of 1918 the basis for! determin¬ 
ing petitioner's gain or loss upon the liquidation of peti¬ 
tioner's subsidiarv should he the aggregate of the net 
amount of money advanced by the petitioner fjo its sub¬ 
sidiary as of August 1. 1920. to-wit. $250,656.St’ plus the 
amount of money petitioner had invested in tjhe capital 
stock of its subsidiary, to-wit, $152.725.00 as of!August 1, 
1920 making a total of $384,981.87 less the net book value of 
the subsidiary’s assets, to-wit, $183.302.85 as of August 1, 
1920 leaving a difference of $201,079.02 which it was en¬ 
titled to deduct as a loss in determining its taxajble net in¬ 
come for the fiscal vear ending November 30, 1920. 

Petitioner further contended that il should be (entitled to 
deduct as an operating expense for the fiscal year ending 
November 30, 1920, the amount of $30,862.00 paid to labor 
employees pursuant to petitioner's profit sharing stock 
bonus plan. 

14. The respondent contended that the entir4 loss sus¬ 
tained by the petitioner upon the liquidation of its 

30 subsidiary was an intercompany transaction and ac¬ 
cordingly not deductible from a net taxable income. 

Respondent further contended that the $30,862.j00 paid by 
petitioner to its labor employees, pursuant to petitioner's 
profit sharing stock bonus plan was not deductible as an 
operating loss, except in the amount of the market value of 
the petitioner's stock purchased, to-wit. $100.00jper share, 
amounting to $20,575.00 and disallowing the balance of 
$10,287.00. 

Statement re Board's Action. 

15. On July 11, 1928 the Board promulgated its opinion 
in said appeal whereby it decided that the petitioner sus- 


00 

—.O 


I>F.MI’STKR MILT. MAN 1*FACTTMUXG CO. VS. 


tamed no deductible loss uj on liquidation of its sub¬ 
sidiary company “and disallowed said loss of $201,079.02 

claimed bv tin* petitioner to have been suffered bv said 
* * %■ 

petitioner as a result of the liquidation of its subsidiary 
and disallowed said loss a< a deduction in determining the 
taxable net income of the petitioner for the liscal vear end- 
ing' November 30, 1920: and refused to allow to the peti¬ 
tioner as an operating expense for the liscal year ending 
November ‘10. 1920 the full amount of $.‘>0,802.00 paid to 
petitioner's labor employee's pursuant to petitioner's profit 
sharing stock bonus plan filtered into for said labor em- 
plovees. 

16*. On Xovember 24. 1928 the Hoard rendered and en¬ 
tered in its records a decision and order in accordance 
with said opinion whereby it determined the amount of the 
deficiency in taxes due from said petitioner for the fiscal 
vear ending November 20, 1920 to be $27,246.90. 

* V* 
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II. 


Court in Which Review is Sought. 

The petitioner, feeline; aggrieved by said decision and 
order and having entered into an agreement and stipula¬ 
tion with the respondent pursuant to the provisions of 
Section 1002 (d) of the Revenue Act of 1926 as amended by 
the Revenue Act of 1928 that said decision and order max 
l>e reviewed by *the Court of Appeals for the District of 
Columbia upon the petition or petitions of either or both 
of the parties hereto, herein- petitions for the review;thereof 
by this Honorable Court in accordance with the provisions 
of the Revenue Act of 1926 as amended as aforesaid. A 
copy of said agreement and stipulation is hereto attached 
and marked Exhibit A and made a part hereof. 
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III. 


Assignments of Error 


The petitioner as a 1 basis for the review of said decision 
and order makes the following* assignments of error: 

1. The Board erred in that it refused to decide that Hie 
petitioner sustained any loss upon the liquidation of its 
subsidiary, the Florence Table & Lumber Company. 
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2. Tlie Board erred ir. that It refused to decide that the 
petitioner sustained any loss upon the liquidation of its 
subsidiary, tlie Florence Table & Lumber Company, which 
loss was deductible in determining* tlie taxable hot income 

i 

of the petitioner for the fiscal rear ending* November 30, 
1920. ‘ 

3. The Board erred in that it refused to decide that the 

petitioner sustained a loss in the amount of ^201,079.02 
upon the liquidation of its subsidiary, the Florence Table 
& Lumber Company during* the fiscal year ending’ Xovcm- 
ber 30, 1920 which los< was deductible in doicnfnining the 
taxable net income of the petitioner for the fiscal year end¬ 
ing* Xovember 30, 1920. j 

4. The Board erred in deciding* that the petitioner did not 
sustain any loss upon the liquidation of the petitioner’s 
subsidiary, the Florence 'fable & Lumber Company during 
the fiscal rear ending* Xovember 20, 1920. 

5. The Board erred in deciding* that the loss, ijf any, sus¬ 

tained by petitioner upon the liquidation of its Subsidiary, 
the Florence Table & Lumber Company, during! the fiscal 
year ending* Xovember 30, 1920 was sustained prior to 
March 1. 1913. j 

6. The Board erred in deciding* that the capital stock of 

petitioner’s subsidiary, the Florence Table & Lum- 
33 her Company.'owned by the petitioner on March 1, 
1913 was of no value, and that upon the liquidation 
of the petitioner’s subsidiary during* the fiscal y<j?ar ending 
Xovember 30. 1920 the petitioner did not sustain a de¬ 
ductible loss for income tax purposes for said fiscal year 
equal to the March 1. 1913 value of this stock owped by the 
petitioner at the date of the liquidation. 

7. The Board erred in deciding that the assess of peti¬ 
tioner’s subsidiary, the Florence Table Lurrjber Com¬ 
pany, on March 1, 1913 were of no value and thaf upon tlie 
liquidation of the petitioner's subsidiary during! the fiscal 
year ending* Xovember 30, 1.920 the petitioner di|d not sus¬ 
tain a deductible loss for income tax purposes for said 
fiscal year equal to tlie March 1, 1.913 value oj* the sub¬ 
sidiary’s assets. 

8. The Board erred in that it refused to deeidle that the 
capital stock of petitioner’s subsidiary, the Florence Table 
& Lumber Company, owned by the petitioner onj March 1, 
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1913 had a value of $135,000.00 and that upon the liquida¬ 
tion of the petitioner's subsidiary during the fiscal year 
ending November 30, 1920 the petitioner sustained a de¬ 
ductible loss for income tax purposes for said fiscal year 
in the amount of $133i725.00 the amount tin 4 petitioner had 
invested in this stock at the date of liquidation. 

9. The Board erred in that it refused to decide that the 
net assets of petitioner's subsidiary, the Florence Table & 
Lumber Company on March 1, 1913 had a value of $135,- 
000.00 and that upon the liquidation of petitioner's sub¬ 
sidiary during the fiscal vear ending November 30, 1920 
the petitioner sustained a deductible loss for income tax 
purposes for said fiscal year in tin* amount of $133,725.00 
the amount the petitioner had invested in these assets at 
the date of the liquidation. 

34 10. The Board erred in that it refused to decide 

that the* capital stock of the petitioner's subsidiary, 
the Florence 'fable & Lumber Company, actually cost the 
petitioner on March 1, 1913 at least $135,000.00 and that 
upon the liquidation of the petitioner's subsidiary during 
the fiscal vear ending November 30. 1920 the stock held bv 

• v * 

petitioner was of no value and the petitioner sustained a 
deductible loss for income tax purposes for said fiscal year 
in the amount of $133,725.00. the actual cost of this stock 
owned by the petitioner at the date of the liquidation. 

11. The Board erred in that it refused to decide that the 
assets of petitioner's subsidiary, the Florence Table Lum¬ 
ber Company actually cost the petitioner on March 1, 1913, 
$135,000.00 and that upon the liquidation of petitioner's 
subsidiary during the fiscal vear ending November 30, 1920 
petitioner sustained a deductible loss for income tax pur¬ 
poses for said fiscal year in the amount of $133,725.00 the 
actual cost of these assets owned by the petitioner’s sub¬ 
sidiary at the date of the liquidation. 

12. The Board erred in rejecting the testimony of C. B. 
Dempster, President of petitioner, as evidence of the value 
on March 1. 1913 of the capital stock of petitioner's sub¬ 
sidiary, the Florence Table & Lumber Company owned by 
the petitioner on March 1, 1913. 

13. The Board erred in rejecting the testimony of C. B. 
Dempster, President bf petitioner, as evidence of the value 
on March 1, 1913 of the assets of petitioner's subsidiary, 
the Florence Table & Lumber Company. 


commissionek oi i ntj:i;::al kevkxve. 


14. The Board erred i:. that it refused to decide that the 
petitioner's snhsidiary, the Florence Table & Lumber Com¬ 
pany, was indebted to the petitioner at tiije date of 
do the liquidation oi* the subsidiary during jibe fiscal 
year ending Xovember 30. 1920 in the ajmount of 
$250,07)0.87 arising from advances made by the petitioner 
to its subsidiary to November 3b, 1920 that upon the liqui¬ 
dation of the subsidiary the net valuation of the subsidiary's 
assets excluding; any amounts owing to the petitioner was 
$183,302.87) which applied against the sum of 8250,07)0.87 
owed to the petitioner by the subsidiary left an unpaid 
balance due the petitioner from the subsidiary in tl c amount 
of $07.37)4.02 which was a deductible loss for income tax 
purposes to the petitioner for the fiscal year ending Xo¬ 
vember 30, 1920. 

lb. The Board erred in that it refused to decide that the 
monies advanced by the petitioner to its subsidiary, the 
Florence Table & Lumber Company, prior to March 1, 
1913 were advanced for experimental purposes Jmd were 
t herefore capital expenditu res. 

16. The Board erred in rejecting ihe testimony of ('. B. 
Dempster, President of the petitioner, as evidence of the 
fact that the monies advanced by the petitioner to its sub¬ 
sidiary, the Florence Table X Lumber Company, prior to 
March 1. 1913 were advanced for experimental purposes 
and wore therefore capital expenditures. 

17. The Board erred in deciding that the petitioner kept 
its books for the fiscal year ending Xovember 30. 1920 on 
a cash receipt and disbursement basis. 

18. The Board erred in that it refused to docidt that the 
petitioner kept its hooks for the fiscal year ending Xovem¬ 
ber 30, 1920 on an accrual basis. 

19. The board erred in deciding that the petitioner 
treated the monies advanced to its subsidiary for experi¬ 
mental purposes as losses on petitioner’s books. 

36 20. The Board erred in deciding that thejterms of 

petitioner’s profit sharing stock bonus plai entered 
into for the benefit of petitioner’s labor employees was not 
in evidence. 

21. The Board erred in deciding that the capital stock 
of the petitioner issued pursuant to the petitioner’s profit 
sharing stock bonus plan entered into for the benefit of 
petitioner’s labor employees for the fiscal yeay ending 
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November 30, 1.020 was wortli only $70.00 or $80.00 a share 
or less than par. 

22. The Board erred in that it refused to decide that the 
capital stock of the petitioner issued pursuant to peti¬ 
tioner’s profit sharing stock bonus plan entered into for 
the benefit of petitioner's labor employees for the fiscal 
vear ending November 30, 1020 did have a value of $150.00 
per share and a total value of $30,802.00. 

23. The Board erred in deciding that the evidence sub¬ 
mitted to substantiate the value of petitioner’s stock is¬ 
sued pursuant to petitioner's profit sharing stock bonus 
plan entered into for the benefit of petitioner's labor em¬ 
ployees for the fiscal year ending November 30, 1920 was 
inadequate to establish a value of $150.00 per share or a 
total value of $30,862.00. 

24. The Board erred in deciding that the petitioner did 
not actually incur an obligation in the amount of $30,862.00 
in the fiscal year ending November 30. 1920 representing 
payments paid to petitioner's labor employees pursuant 
to petitioner’s profit sharing stock bonus plan entered into 
for the benefit of petitioner’s labor employees. 

25. The Board err'ed in deciding that the petitioner did 
not incur an operating expense for the fiscal year ending 
November 30, 1920, deductible for income tax purposes for 

said fiscal year in the amount of $30,862.00 the 
37 amount paid to labor employees pursuant to the peti¬ 
tioner’s profit sharing stock bonus plan entered into 
for the benefit of said labor employees. 

26. The Board erred in that it refused to decide that the 
value of the petitioner’s capital stock purchased pursuant 
to the profit sharing stock bonus plan entered into for the 
benefit of petitioner’s labor employees for the fiscal year 
ending November 30, 1920 was of the book value of $150.00 
per share. 

27. The Board erred in deciding that there was no evi¬ 
dence before the Board as to the proper value that should 
be placed upon petitioner's shares of stock purchased pur¬ 
suant to petitioner’s profit sharing stock bonus plan en¬ 
tered into for the benefit of petitioner’s labor employees 
for the fiscal vear ending November 30, 1920. 

28. The Board erred in deciding that there was a modi¬ 
fication of petitioner’s profit sharing stock bonus plan en¬ 
tered into for the benefit of petitioner’s labor employees 
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for tlio fiscal year oncliiiXovember .‘>0, 19*20 foi| the pur¬ 
pose of paying labor employees casli in lieu of stock. 

29. The Hoard erred in deciding in ils opinioiji promul¬ 
gated July 11, 192S and in its said decision ajnd order 
rendered and ordered in the records on Xovembejr 24-, 1928 
that the amount of the deficiency in taxes due jfrom the 
petitioner for the fiscal year ending Xovemberj 30, 1920 
under the provisions of the Revenue Act of 191|8 is $37,- 
246.90. | 

"Wherefore your petitioner prays that said decision and 
order of the Board be reviewed and modified andj reversed 
by the Court of Appeals of the District of Columjbia in ac¬ 
cordance will) Law and for such other anjd further 
38 relief as said court may deem meet and proper in 
the premises. 

DEMPSTER MILL MANUFACTURING 
COMPANY, | 

Pc ' it toner, j 

Bv LOUIS B. MOXTFORT, 


Ait 


or net). 


LOUIS B. MOXTFORT, 

LOUIS B. MOXTFORT, 

Attorney for Petitioner. 

39 City of Washington, 

District of C olinnbia , ns; 

Louis B. Montfort, being dulv sworn, deposes land savs 
that lie is attorney for petitioner, that he knows the con¬ 
tents of the foregoing petition, that to the best of his 
knowledge and belief the statements therein are true, and 
that the assignments of error are well taken and! intended 
to be argued. 

LOUIS B. MOXTiFOKT. 


Subscribed and sworn to before me this 20 day of Mav. 
1929. j 

[seal.] XELL V. PRICE, 

Notary \ Public. 
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40 United States Board of Tax Appeals, Filed May *21, 

1929. 

United States Board of Tax Appeals. 

Docket No., 7084. 

Dempster Mill Manufacturing Com panv, a (Corporation, 

Beatrice, Nebraska, Petitioner, 


(Commissioner of Internal Revenue, Respondent. 

Notice of Filing of Petition for Review. 

To (Clarence M. (’barest, Hs<p, 

(ieneral (Counsel, Bureau of Internal Revenue, 

Attorney for the Respondent, 

Washington, 1). (’. 

Sir : 

Please take notice that on the 21st day of May, 1929, 
Dempster Mill Manufacturing Uompany, the Petitioner in 
the above-entitled proceeding, tiled with the (Clerk of the 
United States Board of Tax Appeals the Petition of said 
Petitioner, a copy of which is annexed hereto, for the re¬ 
view by the (Court of Appeals for the District of Columbia 
of the decision and order of said Board rendered and en¬ 
tered in its records in the above-entitled proceeding on 
November 24, 1928. 

Washington, 1). (’., Mav 21, 1929. 

LOUIS B. MONTFORT, 

LOUIS B. MONTFORT, 

At tome)) for the Petitioner , 
Dempster Mill Manufacturing Com pang. 

Receipt of the foregoing Notice of Filing* of Petition for 
Review and service of a copy of the Petition therein men¬ 
tioned is acknowledged this 21st dav of Mav, 1929. 

(’. M. C11AREST, 

H, 

C. M. CIIAKEST, 

General Counsel, Bureau of Internal Revenue , 

Attorney for Respondent. 
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Now, September .*>, 10*21), the foregoing Petitiojn for Re¬ 
view with notice of filing ami proof of service! certified 
from the record as a true copv. 

[Seal L. S. Board of Tax Appeals.] j 

B. 1 ). (lAMBtE, 

Cirri' C. S. Hoard of Tax Appeals. 

41 United States Board of Tax Appeals, Lodged Jul. 9, 

1929. 1 

Filed Aug. 29, 1929. j 

i 

United States Board of Tax Appeals. 

Docket Xo., 7f>84. 

Dempster AI it.t. Manfracturing Company, a Corporation, 

Beatrice, Nebraska, Petitioner, j 

vs. j 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

Louis B. Mont fort, Esq., Attorney and Counsellojr at Law, 
218 Munscv Buildinsr, Washington, D. C., Attorney for Peti- 
tioner. 

42 United States Board of Tax Appeals. 

Docket Xo., 76S4. 

i 

i 

Dempster Mill Manufacturing Company, a Corporation, 

Beatrice, Nebraska, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Index. | 

Legend-: 

P. of D., Page of Deposition. | 

P. of R., Page of Record before the U. S. Board of Tax 
Appeals. 

P. of S., Page of Statement of Evidence. 
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Testimony of Petitioner's witnesses: 

C. B. Dempster: 

Direct: P. of D. 2 to U; P. of S. 2 to 7. 

Cross: P. of D. IT) to 35: P. of S. 8 to 11. 
Redirect: P. of D. 35 to 39: P. of S. 12 to 13. 
Recross: P. of D. 39 to 51: P. of S. 14 to 17. 
Redirect: P. of D. 51 to 53; P. of S. 18. 
Recross: P. of D. 53 to 54: P. of S. 19. 

Fred D. Stone: 

Direct: P. of D. 89 to 93: P. of S. 20 to 22. 
Cross: P. of D. 93 to 97: P. of S. 23. 

43 Redirect: P. of D. 97 to 98: P. of S. 24. 

Arthur S. French: 

Direct: P. of IP 45 to 52; P. of S. 35 to 36. 
Cross: P. of PP 52 to 53: P. of S. 37. 

Redirect: P. of IP 53 to 59; P. of S. 38. 

Testimony of Respondent’s witnesses: 

Charles B. Perry.* 

% 

Direct: P. of D. 99 to 100: P. of S. 25. 

Cross: P. of D. 100 to 107: P. of S. 26. 
Redirect: P. of D. 107: P. of S. 27. 

L. C. Smith: 

Direct: P. of D. 109 to 110; P. of S. 2S to 29. 
Cross: P. of D. 110 to 116; P. of S. 30 to 31. 
Redirect : P. of D. 116: P. of S. 32. 

Reeross: P. of D. 116 to 118: P. of S. 33. 
Redirect: P. of D. 118; P. of S. 34. 

Petitioner’s Exhibits: 

Exhibit #1, P. of 1). 35 to 65; P. of S. 39 to 49. 

Exhibit =2. P. of J). 66 to 73: P. of S. 50 to 58. 

Exhibit =3. P. of D. 74 to 78; P. of S. 59 to 65 

Exhibit #4. P. of D. 79; P. of S. 65. 

Exhibit =5, P. of D. 80, 82 to 85: P. of S. 66 to 71 
Exhibit #6, P. of D. 81.86 to 87: P. of S. 72 to 74. 
Exhibit =7, I’, of D. 88; P. of S. 75. 
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44 United States Board of Tax Appeals. | 

Docket No., 7684. j 

Dempster Mjll Manufacturing Company, a Corporation, 

Beatrice, Nebraska, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Statement of Evidence . 

• i 

I 

The following is the statement of evidence in harrative 
form in tlie above entitled cause. 

The above entitled cause came on for hearing oh the 2Stli 
dav of November, A. I). 1927 before the Honorable John M. 
Sternhagen, Member of the United States Board of Tax 
Appeals at Washington, D.C. Louis M. MontfortjEsq., and 
Arthur S. French, C. P. A. of Washington, 1). C. appeared 
on behalf of the Dempster Mill Manufacturing Company, 
Petitioner and J. Harry Byrne, Esq., for C. M. Charest, 
Esq., General Counsel of the Bureau of Internal Revenue 
appeared on behalf of the Commissioner of Internal Reve¬ 
nue, Respondent. 

Depositions of C. B. Dempster and Fred D. Slone, wit¬ 
nesses called on behalf of the Petitioner, and Cjharles B. 
Perry, and L. C. Smith, witnesses called on behdlf of the 
Respondent were admitted in evidence. 

Arthur S. French, C. P. A. of Washington, I). C. was 
called as a witness on behalf of the Petitioner atj the time 
of the hearing before the Board. 


Legend-: 

P. of D., Page of Depositions. j 

P. of R., Page of Record before the LTiited Stajes Board 
of Tax Appeals. 

45 C. B. Dempster, called as a witness in behalf of the 
petitioner, being first duly sworn testified ds follows, 
said testimony being upon deposition taken pujrsuant to 
order by the Board of Tax Appeals and duly admitted in 
evidence at the date of the hearing before the !Board of 
Tax Appeals. 
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I have been president ot the Dempster Mill Manufactur¬ 
ing Company for over 40 years and am entirely familiar 
with the affairs, organization policies and principles ot the 
Company. 

1 have been interested in the corporation known as the 
Florence* Table* A Manufacturing Company since 1804 when 
it was purchased by the Dempster Company and operated 
as a branch, it wasiincorporateel in 1904 under the name 
of the* Florence Dump & Lumber Company. When the 
Florence Company was originally purchased, it was manu¬ 
facturing* wooden pumps and turned porch columns out of 
yellow poplar lumber (1*. of D. 3) and continued so to do 
until 190b without any material change. This operation 
was profitable up to 190b and it was the policy of the 
Dempster Company to increase the investment in the 
Florence Company each year by the profits that had been 
derived from the operation of the Florence Company. 
(P. ofD. 3.) 

January 1, 190b, the Dempster Company had an invest-, 
ment in the Florence 'Table & Lumber Company of $135,- 
000.00 and at that time we incorporated the Florence Pump 
& Lumber Company! and transferred the assets that were 
held at the branch at Florence as of that value to the 
Florence Pump Lumber Company in exchange for $135,- 
000.00 worth of preferred stock. 

The factory at Florence. Alabama was moved to Mem¬ 
phis, Tennessee because the supply of yellow poplar lum¬ 
ber had become almost exhausted in the neighborhood of 
Florence, Alabama and after investigation it was 
40 thought that yellow cottonwood lumber which was 
abundant in tin* vicinity of Memphis, Tennessee 
would make a substitute for yellow poplar. Yellow 
cottonwood lumber was not a good substitute and the com¬ 
pany tried tupulo gum, which also failed as a substitute 
due to splitting and twisting: red gum was tried without 
success, all resulting in losses. (P. of D. b.) 

The manufacture of red gum flooring and moldings for 
interior finish was tried without success, various experi¬ 
ments were tried to make these types of lumber available, 
without success. This continued until 1910 or 1911 (P. of 
D. 6) when it was decided we could not work this type of 
lumber, so that from 190b to 1913 material changes were 
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made in the operations of the Florence Pump Lumber 
Company. 

All capital for these experimental losses was jfurnished 
by the Dempster Mill Manufacturing Company! and was 
charged on the books of the Dempster Company toj the Flor¬ 
ence Pump & Lumber Company. (P. of D. 7.) 

“Q. On March 1, 1913 your books of account sjhowed an 
investment in the stock of the Florence Pump ^ Lumber 
Company of what amount l 


Mr. Sherlock: Objected to on the grounds that the books 
and records themselves are the best evidence. j 

A. It was 1,337 shares of the preferred stock of !the Flor¬ 
ence Pump & Lumber Company, $133,700.00.” j 

(Note.— The above objection was pressed byj the Re¬ 
spondent at the hearing before the Board and the jobjection 
was sustained, an exception was noted by Petitioner’s coun¬ 
sel. P. of R. 21-24.) 


These figures are from a memorandum taken from the 
books of the Dempster Company. 

In My opinion as president of the company, the 
47 fair market value of the shares of stock of ;the Flor¬ 
ence Pump & Lumber Company on March 1, 1913 
was $133,700.00. j 

In 1915 the corporate name of the Florence |Pump & 
Lumber Company was changed to the Florence j Table & 
Lumber Company. (P. of D. 8.) 

August 1, 1920 the Board of Directors of the jFlorence 
Table Lumber Company entered into negotiations with 
the Dempster Mill Manufacturing Company offeriijg to turn 
their assets over to the Dempster Mill Manufacturing Com¬ 
pany, the Dempster Company to pay all outstanding credi¬ 
tors and assume all of the liabilities. (P. of D. sj-9.) 

The directors of the Dempster Mill Manufacturing Com¬ 
pany passed a resolution to the effect that they wpuld take 
over the Florence Table & Lumber Company's assets, as¬ 
sume the liabilities and liquidate the Florence Table & 
Lumber Company. An inventory was taken and the books 
were balanced to ascertain the value of the assets of the 
Florence Table & Lumber Company. (P. of D. 
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The Florence Table & Lumber Company owed the Demp¬ 
ster Mill Manufacturing Company on August 1, 1920, $250,- 
656.87 as the result of advances made to it by the Dempster 
Mill Manufacturing Company. The Dempster Mill Manu¬ 
facturing Company credited the Florence 'fable & Lumber 
Company with $182,502.85 l'or the assets of the Florence 
Table A' Lumber Company, leaving an indebtedness due the 
Dempster Mill .Manufacturing Company in the amount of 
$67,354.02. 

On November 30, 1020 the status of the Dempster Mill 
Manufacturing Company's investment in the Florence Table 
& Lumber Company consisted of $133,700.00 of the pre¬ 
ferred stock of the Florence Table & Lumber Company, 
also an account against the Florence Table Lumber Com- 
pany of $07,354.02, which the Florence 'fable & Lumber 
Company being liquidated and wholly insolvent, was unable 
to pay." (P. of D. 10-11.) 

48 The Dempster Mill Manufacturing Company for 
the fiscal vear ending November 50, 1020 deducted 
in their income tax return. $155,700.00 representing its in¬ 
vestment in the capital stock of the Florence 'fable &■ Lum¬ 
ber Company and $67,554.02 the book account that stood on 
the books of the Dempster Company against the Florence 
Table & Lumber Company. The Dempster Company at 
no subsequent time'has ever received any compensation 
for these losses. (P. of D. 11.) 

In the tiling of income tax returns for the vear 1909- 
1917 inclusive, the operations of the Florence Company 
and the operations of the Dempster Company were not con¬ 
solidated. The returns were tiled separately and the losses 
accruing to the Florence Company during this period were 
not deducted from the operating income of the Dempster 
Company. (P. of 1). 12.) 

4< Q. Mr. Dempster, will you explain in a very short, con¬ 
cise method what arrangements you made with vour em- 
ployees for 1920 under the so-called stock bonus plan ? A. 
We made arrangements with the emplovees beginning with 
the year 1920 briefly as follows: As an additional compen¬ 
sation to labor a new profit sharing plan was adopted in 
the year 1920, the basis of which was that labor was to par¬ 
ticipate in the profits of the business as follows: (first) 
an amount equal to right per cent of the total capital and 
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surplus invested in the business was to be deducted from 
the net protits and capital, this amount to be placed in the 
surplus; (second) one-half ol' one per cent of thy invested 
capital and surplus of the business was to be placed in a 
prolit sharing* reserve fund; the purpose of tips reserve 
fund was to create a reserve fund out of which anv cm- 
ployees leaving the service of the company might be paid 
for their stock represented by a certificate of prolit sharing; 
out of this fund should also be paid any beneticiairy or any 
member of this profit sharing plan whijle still a 
49 member of the prolit sharing plan; (thinjl) all the 
remainder of the profits of the business fob the pre¬ 
ceding year were to goto participating labor until jt reached 
an amount equal to eight per cent of its surplus learnings, 
the same percentage as was deducted and set jipart for 
capital; (fourth) any remaining undistributed prcjlits, after 
division had been made for these purposes as stated above 
were to be divided pro rata between capital and participat¬ 
ing labor on an equal basis; all profits accruing tip partici¬ 
pating labor from the profit sharing plan were to be turned 
over to a board of trustees, with the understanding that all 
profits accruing to labor under this plan were to b$ invested 
in the common stock of the Dempster Mill* Manufacturing 
Company on the basis of the book value of thej common 
stock; the stock to be issued by tin* company ini payment 
of the same was to be its regular common stock, tojdraw the 
same dividends, share in the same surplus fund jand have 
the same voting power as any other common stoick of the 
company. The understanding was that the stocj-k should 
remain in the hands of the board of trustees fori a period 
of five years from the date of its issuance before f division 
of stock could be made to the individual owners of such 
stock. While the stock was to receive the sameidividend 
as all other common stock, yet during the period the treas¬ 
urer of the Dempster Mill Manufacturing Company paid 
the dividends to the board of trustees or to its treasurer. 
The amount of stock placed in the hands of the employees’ 
trustee for the year 19*20 was Sjv>0,862. The dividends to 
the employees under this new plan were eight per cent of 
the amount of labor, which labor amounted to $385,776.00. 
Now, this stock to labor was the same basis as the learnings 
to capital, based on the book value of the assets of| the com¬ 
pany, and the stock was issued regularly from tjhe books 
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the same as the stock would have been issued to any- 

50 one else: this stock could not have been issued under 
any oilier ratio without discriminating' against the 

regular stock holders!who had paid the cash and the last 
stock sold by resolution of the company was on the basis 
of the value of the* assets of the company. 

Q. 1 will ask you, Mr. Dempster, if this is a copy of the 
resolution covering that bonus stock payment plan? A. 
Yes sir. 

Mr. French: We will introduce that in evidence as peti¬ 
tioner's exhibit number 1. 

Mr. Sherlock: The exhibit is objected to for the reason 
that it doesn't appear to be a certified copy of any record; 
for the further reason that it has not been shown that the 
values purporting toibo established by the testimony of 
this witness with reference thereto is the actual financial 
basis on which these transactions took place with the em¬ 
ployees of the corporation." 

(Xoti:. The above i objection was pressed by the Gov¬ 
ernment at the time of the hearing before the Board and 
the objection was sustained to which ruling counsel for 
the taxpaver noted an exception. P. of 1). 14, P. of K. 
27.) 

The resolution was offered in evidence and marked Peti¬ 
tioner's Kxhibit —1, attached hereto and made a pare 
hereof. (P. of D. 55 to 65.) 

51 (Toss-examination l»v Mr. Sherlock: 

♦ 

Relative to the financial status of the Florence Table & 

Lumber Company as of March 1, 1913. 1 am not able to 

carrv the figures in mv head." 

* * ♦ 

(Mr. Dempster wass referred to a report of Homer K. 
Jones & Company public accountants of Memphis, Ten¬ 
nessee, covering an audit of the books of the Florence 
Pump & Lumber Company from October 1, 1911 to Novem¬ 
ber 30, 1914, and to April 1, 1915 (P. of D. 15,) and was 

asked if the book refreshed his recollection in anv wav as 

* • 

to the financial status of the Florence Pump & Lumber 
Company on March 1, 1913 and he stated:) 
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I think the book reflects the financial status of that busi¬ 
ness according to their records and as they kept tlijeir books, 
without taking into consideration the experimental expense 
incurred over a period of eight or ten years. The! Florence 
Company on March 1, 1913 was solvent, (P. of |D. 16-17) 
figuring the advances for experimental purposes as an 


“Q. You stated that this company was solvent^-what do 
vou base that on? A. 1 base that answer on the large 

* i - 

amount of money we had expended as an experinjiental ex- 

pensc in trying to arrive at some method of being able to 

cure this gum and other lumber, so we could make wood 

pumps, porch columns, etc., out of it, which is an asset just 

the same as anv other research work is." 

* 

Leaving out of consideration the experimental! expense, 
I am not able to tell what the value of the otljer assets 
were on March 1, 1913. (P. of D. IS) AYe are claiming in 
this case in our petition, a loss of $133,700.00 representing 
the investment in the capital stock of the Florence Table 
& Lumber Company, $67,37)4.03 due on account from 
7)2 the Florence Table & Lumber Company, the item of 
$133,700.00 represents actual paid up capital stock. 
(P. of D. 19.) 

At the time the Florence Company was organized and 
at the time the stock was issued, it had the equivalent in 
cash and the value of a good business of over $135,000.00 
arrived at by taking the physical inventory of everything 
on hand, including materials finished and worked and of 
all assets, and then deducting the liabilities, the plant was 
practically new and everything in fine shape. Y\1e did not 
include anything for experimental expense at thatjtime, nor 
anything for good will. (P. of 1). 20 to 23.) j 

For the fiscal year ending November 30, 191 <S the Demp¬ 
ster Mill Manufacturing Company was allowed a deduction 
of $18,375.25 losses in connection with the operation of the 
Florence Company. ” (P. of D. 23.) | 

Upon cross-examination relative to the stock bonus plan 
for the benefit of labor employees, Mr. Dempstej* testified 
as follows: | 

“Q. Just state simply in your own words the ijaanner in 
which you set aside the money used for that! purpose. 
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A. First, after taking a physical inventory and determining 
tlie profits for the year 1920, we set aside eight per cent, 
set aside an amount equal to eight per cent on the capital 
and surplus for the stockholders; second, we set aside one- 
half of one percent as a reserve 1 fund for the profit sharing 
fund; third, we set aside eight per cent on the participating 
labor under that plan, fourth, no, that took all there was, 
that is, we set aside an equal amount for labor on a percent¬ 
age basis as we did for capital, and then in addition in the 
undistributed earnings labor would have the same percent¬ 
age of those that capital would have." 


-O 


That pursuant to the plan there was issued to the 
employees in 1920, 205.75 shares at the par value of 
$100.00 based on a book value of $150. Certificates 
for the stock were issued to the trustees to be held for live 
years in order to create a savings fund for the employees. 
In case of sickness or extreme need the employees might 
take it up with the Board of Trustees, explain his condi¬ 
tion and in that case the trustees were permitted to sepa¬ 
rate and sell his stock, giving him the profits. Stock was 
issued to individual (employees later on in the amount to 
which he was entitled. (P. of D. 25.) 

One certificate of stock was issued to the trustees and 
the treasurer of the fund then issued profit sharing certifi¬ 
cates to the employee! representing the amount due each em¬ 
ployee, (P. of I). 2b) and evidencing to the holder of that 
certificate that he had the amount of interest in the Demp¬ 
ster Mill Manufacturing Company stock that that certificate 
stated. (P. of D. 2G.) 

The value of $150.00 was the book value of the stock. I 
never bought back any of the profit sharing certificates 
and do not know of any having been sold. The stock of 
the Dempster Mill Manufacturing Company was worth 
$150.00 a share. The Dempster Mill Manufacturing Com¬ 
pany never sold a share of stock for less than the book 
value. (P. of D. 27-2S.) 

The employees received the same stock as the other stock¬ 
holders had and the Dempster Mill Manufacturing Com¬ 
pany could not have! issued that stock to the employees at 
less than the book value without discriminating against 
every other stockholder because every other stockholder 
paid that price for it. (P. of D. 29.) 
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v ot* goods 


‘sents ccr- 
vear end- 


Onc member of the Black family put a block of!$*20,000.00 
of that stock oil the market and 1 bought it at $75.00 right 
away. It was worth $150.00. It won't sell for tjhat, but it 
is worth the same as you would inventory a stoc 
right here. (P. of 1). 32.) 

54 The certificates 2012 to 2031 issued front the stock 
book of the Dempster Mill Manufacturing Company 
to D. W. Carre, trustee for the executive committee for the 
employees under the profit sharing system repr«j 
titicates issued pursuant to the plan for the fiscal 
ing November 30,1920. The certificates are now ih the book, 
due to the fact that they were returned and other certifi¬ 
cates issued direct to the various employees entitled to the 
same. (P. of D. 33.) 

These certificates may be sold in the open ntarket the 
same as any certificates. There are no restrictions upon 
them. 1920 was the only year that this identical plan was 
in operation. We had another plan prior to that time oil 
a different basis than this plan. There has been paid by the 
Dempster Mill Manufacturing Company assets equal to the 
total amount of that issue at $150.00 a share, of $30,862.00. 
(P. of D. 34.) 

The issuance of this stock only affected the surplus in so 


far as the increased number of shares outstandin 
the percentage of surplus back of each share. 1 
over the par value was credited to the paid in s 

Redirect examination bv Mr. French: 


*• lessened 
phe excess 
irplus. 


oo 


Mr. Dempster was handed the minute book of! the Flor¬ 
ence Table & Lumber Company and the Florence Pump & 
Lumber Company containing the minutes of that! company 
under its various names throughout its entire organization. 

The minutes of September 17, 1920 of the Boprd of Di¬ 
rectors of the Florence Table & Lumber Compamj with Ex¬ 
hibits attached thereto and referred to in said imputes, said 
exhibits being “Y”, “Z” and drl attached to petitioner’s 
exhibit #2 (P. of D. 66 to 73) record the actibn of the 
Board of Directors of the Florence Table & Lunfber Com¬ 
pany initiating the sale of (P. of D. 35) its assets to the 
Dempster Mill Manufacturing Company and the rjiinutes of 
the special stockholders meeting held on Octobek* 5, 1920, 
Petitioner’s exhibit #3 (P. of D. 74 to 78) record the action 
of the stockholders upon said sale. 
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The minutes were offered in evidence and received 
marked Petitioner's Exhibit = 2 and ±:3, attached hereto 
and made a part hereof. (P. of P. 66 to 7S inclusive.) 

I am familiar with 1 the transactions with reference to the 
purchase and the winding up of the affairs of the Florence 
Table & Lumber Company by the Dempster Mill Manufac¬ 
turing' Company and these minutes show the basis upon 
which the deal was closed. (P. of D. 37.) 

Mr. Dempster was then handed the minute book of the 
Dempster Mill Manufacturing Company showing the record 
of proceedings of the Board of Directors and the stock¬ 
holders minutes from Januarv 1, 1909 to Januarv 31, 1934. 

The minutes under date of September 17, 19*20 and No¬ 
vember lb, 1920 contain all the minutes touching upon the 
purchase by the Dempster Mill Manufacturing Company 
of the assets of the Florence 'fable & Lumber Coin¬ 
ed pany, (P. of D. 38) and clearly states the transac¬ 
tions had between the two companies. 

There was then offered in evidence and received the 
minutes of the Dempster Mill Manufacturing Company 
under date of September 17, 1920 with exhibits thereto at¬ 
tached and forming-a part thereof (P. of 1). 36-39) Peti¬ 
tioner's Exhibit ~b with exhibits “W”, (P. of D. SO to 
So) and Petitioner's- Exhibit zr6 with Exhibit 4k X" (P. of 
1). SO) and the minutes of the board of directors of the 
Dempster Mill Manufacturing Company under date of No¬ 
vember lb, 1920, Petitioner's Exhibit =7 (P. of D. SS) and 
the certified copy of the Judgment of the Supreme Judicial 
Court in Equity of the State of Maine, County of Kennebec 
in the case of C. B. Dempster vs. The Florence Table & 
Lumber Company dated November 16th, 1920; Petitioner’s 
Exhibit ~4 (P. of D. 79) attached hereto and made a part 
hereof (P. of 1). SO to Sb) (P. of D. 86) (P. of D. 88) (P. of 
D. 79). 


o/ 


Recross bv Mr. Sherlock 


“I do not have copies of the tax returns filed by the Flor¬ 
ence Company for the years 1909-1910-1911-1912.” 

It was stipulated by and between counsel for the tax¬ 
payer and Commissioner of Internal Revenue that copies of 
income tax returns prior to the year 1920 and including the 
years prior to 1913 may be introduced in evidence by the 


I 
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parties in this ease, or either of them, at the time of the 
hearing before the Board of Tax Appeals and 11lint such 
returns shall be given such force and effect a4 if intro¬ 
duced at this time. 

i 

The Florence Company was incorporated in L|)04 (P. of 
D. 40) under the laws of the State of Maine. Previous to 
the incorporation the Dempster Mill Manufacturing Com¬ 
pany had been conducting the business. It had; operated 
there about 10 vears. We abandoned the buildings and 
power plant of the Alabama plant when we moved to Mem¬ 
phis, but part of the machinery was moved to Memphis. 
They left at Florence, Alabama the buildings, boilers and 
the engines. The plant in Florence ceased to operate and 
has not been operated since 1904. by the Dempster Com¬ 
pany. (P. of D. 41.) About 1905 we moved from jFlorence, 
Alabama to Memphis, Tennessee because our malinger said 
there was an abundance of vellow cottonwood lumber which 
would answer our purpose instead of yellow poplar. We 
acquired about 15 acres of land near Memphis which was 
given to us as a bonus by the South Memphis Land Com¬ 
pany and $2,500.00 moving expense, a contract to build 90 
houses (P. of D. 42) as an inducement to locate there. We 
paid 7 per cent, interest for a number of years. jWhen the 
Florence Company was first incorporated, the Dempster 
Company owned $133,700.00 worth of the stork and on 
August 1, 1920 owned $135,000.00 worth of jtlie stock. 
58 The outstanding stork was held by a fonjner man¬ 
ager. (P. ofD. 43.)” | 

“Q. ITow much was put in in cash by the Dempsfter Com¬ 
pany into the Florence company when you incorporated? 
A. I can’t give it to you without looking at the rjecords of 
that time, the exact amount of cash, but in cash, Materials, 
property, manufactured goods, receivables, less liabilities, 
the actual valuation was $135,000.00. There was;some lit¬ 
tle adjustment, I know, that brought it down to $135,000.00. 
Now when that was incorporated we thoroughly j expected 
to sell the preferred stock, all of it, and keep 1 lid common 
and we put on a campaign to sell that stock but were un¬ 
successful in selling it, and we just drifted alon^ and the 
Dempster Mill Manufacturing Company carried it, that 
is, we furnished additional capital as they would have to 
have it and charged it against their account. 
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Mr. Sherlock: Counsel for the government moves lo 
strike the answer as not responsive, being 1 a mere self-serv¬ 
ing declaration and opinion of the witness regarding the 
value of the assets that were turned over for this stock." 

(Note. —The above objection was pressed at the time of 
the hearing before the Board and sustained bv the Board 
to that part of the answer from and after the words “The 
exact amount of cash" to which ruling counsel for the 
taxpayer noted an exception.) 

There was turned over by the Dempster Company to the 
Florence 'Fable & Lumber Company at the time the stock 
was issued cash or its equivalent in the amount of $135,- 
000.00 the exact amount of cash would only be a guess, 
neither could T approximate it. It might have been $5,000.00 
or $50,000.00 whatever the bank account shows. (P. of D. 
44.) The records will show $15,000.00 in real estate assets 
representing the real estate received as a bonus and in¬ 
cludes all the buildings on the 15 acres of ground including 
“the main building, one very high story, very high, 
59 100 feet wide and 400 feet long; the machine shop 

and engine room attached to the side of ib I would 
say approximately ‘20 feet by 40 feet: brick boiler room 
across the railroad track or railroad switch with the neces¬ 
sary boilers 1 think some 500 horse power, one 300 horse 
power Corliss engine, and that building was well equipped 
with machinery all through; another building about 60 bv— 
these figures now are simply from my mind—about 60, I 
should think, by 150, possibly 125; lumber sheds, water sys¬ 
tem. Now what 1 have given you so far is what we call 
fixed assets." These were factory buildings and an office 
building (P. of I). 45) constructed of purchased lumber 
with money furnished by the Dempster Company. They 
are strong substantial buildings still in use. “We had six 
eight inch mains extending around through the ground 
with some six or eight lire hydrants, all connected up with 
a large tank on the hill just above the plant.” (P. of 
D. 46.) 

The Dempster Company was charged with the cost of 
putting in the water system, excepting the tank which was 
owned by the land company. There was 1500 feet of water 
mains. The machinery was practically all located in the 
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brick boiler house and engine room and the main factory 
building’. There was furniture and fixtures in the office 
building. Some of the machinery was brought Horn Flor- 
once, but not all of it. The engine and boilers were pur¬ 
chased and put in after we located in Memphis, jfhe value 
of the machinery in the Memphis plant was put jin at cost 
with depreciation. (P. of 1). 47.) 

In 1920 when the Dempster Company took over the Flor¬ 
ence Company we arrived at the value of the opejn account 
on the basis of the book value. Wo did not have ajnv partic¬ 
ular difficulty collecting the Florence Companyj accounts 
than we would collecting the accounts of any going* con¬ 
cern. (P. of D. 50.) 

60 Mr. Dempster was shown a memorandum with 

notations on it dated March 11, 1920: Wait H. 
Squires, 9 shares at $80.00 a share: Mrs. Julia Zimmerman, 
30 shares at $80.00 a share: Fred W. Miller, 10 |shares at 
$75.00 a share. 

i 

Tie stated he did not know the purpose of the statement, 
but added that the price stated therein did not Reflect the 
true value of the stock for the reason that there was at that 
time a surplus of nearly 50 per ('(‘lit and the eomjpany had 
not missed paying a dividend at that time for oveil* 16 years 
and up to the present time not for 22 years. Therefore, the 
fact that the price is low has nothing to do with the real 
value of the stock. 


61 Redirect bv Mr. French: 

That there was issued pursuant to the bonus plan 205.75 
shares of stock. If the Dempster Company jhad been 
obliged to go out in the market and purchase tlujt number 
of shares during the year 1920 the price of the stbek would 
have immediately gone above par. The Wait H. Squires 
stock was sold to Squires for something like $135.00 a num¬ 
ber of years ago. Squires had become involved financially 

and this stock was held as securitv bv a bank In Omaha 

*. * 1 

and the bank wanted its money, so it was a forced sale. 

Fred W. Miller, in Lincoln, Nebraska had quije a block 
of this stock. His father was formerly treasurer of the 
company and held quite a large volume. (P. of D. 52.) 
Miller had been speculating and was involved at] the bank 

4—5044a 
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and had to have money and ho throw $18,000.00 par value 
of this stock on the market at one time at $75.00. I im¬ 
mediately picked this stock up mvsolf and distributed it 
to my associates at the same price. 


G2 


Recross bv Mr. Sherlock: 


The statement referred to shows .‘>9 shares of stock which 
were sold above $75.00 per share. I do not know ot' any 
of the stock of the Dempster Company selling at par in 
1920. (P. of D. 54.) 


63 Fred D. Stone, called as a witness in behalf of the 

petitioner, being* first duly sworn testified as fol¬ 
lows, said testimony being upon deposition taken pursuant 
to order by the Board of Tax Appeals and duly admitted 
in evidence at tin* date of the hearing before the Board of 
Tax Appeals. 

Direct examination by Mr. French: 

1 was employed by the Dempster Company from July 1, 
1900 to September,; 1912. I was in charge of statistics 
and the auditing of its branches. I was familiar with the 
financial operations of the Florence Company at that time. 
The report handed me is an audit of the Florence Pump 
and Lumber Company dated April 1. 1915 by Homer I\. 
Jones and Company^ public accountants of Memphis, Ten¬ 
nessee. 

“Q. I will ask you to turn to the statement submitted in 
that report showing the balance shoot as of November 30, 
1014, under the eaptiion ‘current liabilities,’ as shown on 
/ that balance sheet opposite—change that—under the cap- 
! lion ‘current liabilities* what amount is indicated that this 
company owed the Dempster Mill Manufacturing Company 
! on that date? A. It appears to be accounts payable to the 
j Dempster Mill Manufacturing Company of $149,928.11. 

Q. From your experience with the company at Memphis 
at that time how did that account arise? 

Mr. Sherlock: Objected to for the reason that the wit- 
, ness has already stated that he was not in the employ of 
the company at the time these figures were prepared. 
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A. It represents on that date the accrued liabilities of the 
Florence Pump & Lumber Company to the Dempster Mill 
Manufacturing (' 1 om])any for advances mafic to the 
04 Florence Pump Lumber Company during prior 


rears. 


i ? 


(Note. —The above question was objected to onl the part 
of Government counsel at the time of taking tlm deposi¬ 
tion, which objection was renewed at the time of [the hear¬ 
ing before the Board and the objection was sustained to 
which ruling counsel for the taxpayer noted an exception 
(P. of D. 90) (P. of R. M5 to 37). 


“During my employment with the Dempster Company 
it was a practice for them to advance finances to [the Flor¬ 
ence Pump Lumber Company for their operations. They 
had done a great deal of experimental work withj lumbers 
at Memphis and it became necessary for the corhpany to 
advance funds to keep the Florence Company in a! position 
to take care of their other creditors, pay their other obliga¬ 
tions and the payrolls and the operations of the [Florence 
Company in Memphis." (P. of 1). 90.) j 

“Q. And any unusual expense that might result!in losses 
by the Florence Company would be indicated by the figure 
such as you have just enumerated? A. They Advanced 
funds to take care of the expenses and obligations of the 
Florence Pump & Lumber Company." i 

“I was familiar with the operations of the Florence Com- 

* i 

pany during those years and there were large amounts of 
money expended from which no apparent return was de¬ 
rived. At the end of the vear these experimental expenses 
were charged into a deficit account on the bookh of the 

. i 

Florence Company, it being realized that by charging these 
expenses into a deficit account we were making book- 
65 keeping entries, showing the company a|s losing 
through actual operations.” (P. of D. 91.) 

“Q. At no time while von were in the emplov of the 
company did you feel that the Florence Table &jLumber 
Company was insolvent or in any particular dangbr of its 
not receiving its regular compensations? A. Not kvith the 
backing of the parent organization, the Dempster Mill Man¬ 
ufacturing Company of Beatrice.’’ 
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“After the company moved .from Florence to Memphis 
they hart up to that lime been able to buy a limited quantity 
of poplar lumber from which they manufactured wood 
pumps and porch columns. As that lumber became prac¬ 
tically extinct in the South, as well as in the United States, 
it was necessary to replace it to continue their volume of 
business in the pump and porch column line and for a 
number of years thfcy experimented with red gum, putting 
it through various tests and treatments to keep it from 
warping and checking. They were practically forced out 
of the wood pump business and porch column business, due 
to the fact that red gum could not be properly kept from 
warping and checking. Then, the question arose, what to 
do with the stock of red gum and the standing timber they 
had purchased. They endeavored to get into the interior 
finishing and flooring line, which for the same reason, 
petered out, due to the fact that it was impossible to treat 
red gum to hold it from checking and warping. (P. of 
I). 92.) 

The Dempster Company had a profit sharing plan for 
the last 10 years of my employment. 1 was one of the 
organizers of the first plan they had. (P. of D. 93.) 


66 Cross-examination bv Mr. Sherlock: 

I have never seen the volume you handed me before. (P. 
of D. 93.) I did not have anything to do with the compila¬ 
tion of the figures. 1 left the Dempster Company in Sep¬ 
tember, 1912. The audit I have before me is dated April 
1, 1915 and is set up as of May 17, 1915. I was not an 
employee of the company at that time. (P. of 1). 94.) Since 
I left the employment of the Dempster Company and the 
Florence Company in 1912 I have been employed by the 
Dempster Company in the capacity of a public accountant. 

I received cash under the profit sharing plan that was 
in operation at the time T was with the Dempster Company. 
(P. of D. 95.) I audited the books of the Florence Pump 
& Lumber Company in 1909, 1910, 1911 and part of the 
year for 1912. I set up the experimental expense as a 
deficit. The books of the Florence Pump and Lumber Com¬ 
pany were closed and the net results of its year’s opera¬ 
tions were carried as a deficit. (P. of D. 96.) 
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67 Redirect bv Mr. French: 

I saw the result of a great deal of experimental work in 
connection with red n'nm lumber during mv last few vears 
with the Dempster Company as auditor of the {Florence 
Pump & Lumber Company. There was a great deal of loss 
in the yards during the drying of the lumber. There was a 
great deal of loss in attempting to cure the squailes them¬ 
selves. They experimented with steam and paraffine, two 
things I remember particularly which resulted jin their 
inability to (P. of D. 07) properly cure the squires and 
manufacture them into saleable wood. 

‘ k Q. Do you remember anything about correspondence 
with a customer in Philadelphia and about our deriding to 
discontinue making squares? A. I read a letter tocjlav from 
the Florence Pump Lumber Company to the Cniin Com¬ 
pany in Philadelphia, that had been large buyers of wood 
pumps, in which you endeavored to sell to them the entire 
equipment and machinery that you had used to manufac¬ 
ture wood pumps with.” 

The Florence Pump & Lumber Company lost prjactically 
all of their wood pump business eventually on account of 
the checking of squares for pumps. 

68 Charles B. Perrv, called as a witness in behalf of 
the respondent, being first duly sworn testified as 

follows, said testimony being upon deposition taljcen pur¬ 
suant to order by the Board of Tax Appeals a|nd duly 
admitted in evidence at the date of the hearing before the 
Board of Tax Appeals. 

Direct examination bv Mr. Sherlock: 

Mv name is Charles B. Perrv. Mv address is! Omaha, 

•/ f K I / 

Nebraska and I am the U. S. Internal Revenue Agfcnt, who 
made an investigation of the books and records of tlip Demp¬ 
ster Company, covering the fiscal years ending November 
30, 1917 and November 30, 1918. I have the original copy 
of my report. The report was made on a consolidated 
basis. (P. of D. 99.) In making my investigation and report 
I noted the allowance of operating losses sustained by 
the consolidated companies for the years covered by my 
report. The loss sustained by the Florence Company for 
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the fiscal vears 1917 and 1918 was allowed bv me in deter- 
• • 

mining tlie taxable net income of the consolidated com- 

n 

panies. 1 did not include in the invested capital of the 
consolidated companies as an asset any sums expended by 
the Florence Company for so railed experimental opera¬ 
tions. I did not find any items set up on the books and 
records of the Dempster Company or the Florence Com¬ 
pany designated ‘‘Expenses for Experimental Opera¬ 
tions/' Xo claim was ever made that such an item as 
“Experimental Operations Expense’’ had been omitted 
from invested capital. I first heard of this so-called ex¬ 
pense for experimental operations February *23, 1927. 


G9 


Cross-examination bv Mr. French: 


My investigation only included the fiscal years ending* 
November 30. 1017 and November 30, 1918. (P. of D. 100.) 
1 had occasion to review the years prior to 1917 in so far 
as the invested capital of the two companies was concerned, 
but not in so far as the net income of the two companies 
was concerned. In preparing the consolidated returns for 
the years 1917 and 4918 by the process of elimination of 
inter-company accounts, 1 eliminated the invested capital 
of the Florence 'fable Lumber Company for those years. 
The investment by the Dempster Company in the capital 
stock of the Florence Table N: Lumber Company and the 
corresponding outstanding capital stock of the Florence 
Table & Lumber Company was eliminated, the assets of 
the subsidiary company remaining a part of the assets of 
the consolidated group. In this particular case the actual 
investment in the assets of the Florence Table & Lumber 
Company less their actual liabilities was consolidated with 
the assets and liabilities of the Dempster Mill Manufactur¬ 
ing Company. (P. of 1). 103.) The asset account on the 
books of the Dempster Mill Manufacturing Company rep¬ 
resenting an investment in the stock of the Florence Table 
& Lumber Company, was eliminated in the consolidation 
of the two companies, f made no special search for such 
accounts as might be termed experimental expense. It is 
possible that such an account would show on the books 
prior to 191 f> that might have escaped my investigation 
due to the fact that T was only investigating certain fca- 
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tures of the work at that time. (P. of D. 106.) II am not 
familiar with the final determination of the assessment 
which was based on my report for the years 1917 jand 1918. 

70 Redirect examination bv Mr. Sherlock: 

%■ 

All of the available books and records of the jlempster 
Company were given to me so far as I know. I bilieve the 
Dempster Mill Manufacturing: Company furnished me with 
all the records they had available. (P. of D. 107.) 

71 L. C. Smith, called as a witness in behajlf of the 
Respondent, being- first duly sworn, testified as fol¬ 
lows, said testimony being upon deposition taken (pursuant 
to order by the Board of Tax Appeals and duly jadmitted 
in evidence at the date of the hearing before the Board 
of Tax Appeals. 


Direct examination bv Mr. Sherlock: 

* 

My name is L. O. Smith. My address is Lincoln, Ne¬ 
braska and I am the Internal Revenue Agent whojmade an 
investigation and report upon the books and records of 
the Dempster Company of Beatrice, Nebraska and the as¬ 
sociated or consolidated companies for the fiscal y<pars end¬ 
ing November 30, 1919, November 30, 1920, November 30, 
1921, November 30. 1922 and November 30 1923. I have 
a copy of my report. The papers which you hafid me is 
my original report for the fiscal years November!30, 1919 
to November 30, 1921 inclusive. The additional papers 
you hand me are a tax record copy of my original report 
which I have examined and find it to be a true and correct 
copy of my original report. (P. of D. 108-109.) The three 
additional carbon pages you hand me is a typewritten copy 
of a supplemental report which I made on these companies 
in May, 1925. This has been included in and made a part 
of my report in this case. My investigation was made on 
the basis of a consolidated group. I recommend the allow¬ 
ance of operating losses sustained by the operating com¬ 
panies for the years covered by my report. The ^Florence 
Company made a profit in 1919 and and the loss (made, if 
any, up until August 1, 1920 was allowed in tliej consoli¬ 
dated net income for 1920. I did not include as Ian asset 


i 



36 


DEMPSTER MILL MANUFACTURING CO. VS. 


in computing the invested capital for 1 lie consolidated com¬ 
panies, any monies expended hy the Florence Company for 
so-called “ Fxperimental Operations". (I\ of !). 109.) Xo 
claim was ever made that such an item had been omitted 
from invested capital. ! iirst heard of this expense 
72 for experimental operations yesterday. During* the 
course of mv investigation for the vear 1920 1 had 
occasion to inquire into the market value of the stock of 
the Dempster Mill Manufacturing Company for 1920. I 
reflected the information 1 obtained in my report. 

“Mr. Sherlock: The Government now offers in evidence 
tlie carbon copies of the report made by Revenue Agent 
L. C. Smith as testified to bv him as a witness in this case 
and marked as Government's Kxhibits A-l, A-2." (P. of 

D. 110.) 


i 3 


Cross-examination bv Mr. French: 


Mv investigation onlv included the vears 1919 to 1923 
inclusive. 1 had no occasion to review the books prior to 
1913 except in so far as invested capital was concerned. 
The investment which the Dempster Company had in the 
stock of the Florence Company was eliminated from the 
consolidated balance sheet: the capital stock or surplus 
deficit of the Florence Company remained in the invested 
capital. (P. of D. 111.) The invested capital of the con¬ 
solidated balance sheets would include the capital stock 
of the Dempster Company outstanding and the capital 
stock of the other companies outstanding less the stock 
in those companies held by the parent company. (P. of D. 
112.) In computing the invested capital for the consoli¬ 
dated group at the beginning of the year 1919 T added the 
common stock of the Dempster Mill Manufacturing Com¬ 
pany, the preferred stock of the same company, the com¬ 
mon stock of the Florence Table Lumber Company, the 
common stock of the Dempster Company of Texas and 
deducted from the total the investment of the Dempster 
Mill Manufacturing Company in the stock of the subsidiary 
the Florence Table & Lumber Company and the Dempster 
Company of Texas leaving an amount of capital stock used 
for computation of invested capital 8S9,500 common stock 
SS,700 preferred stock. (P. of D. 113.) I deducted the 
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parent company's investment in the Florence Company 
and the Dempster Company of Texas in order to keep it 
from appearing- in invested capital twice and the jfinal com¬ 
putation of invested capital does not include tile amount 
of investment in the subsidiary company as shown on the 
books of the company. 1 do not wish to qualify jthe state¬ 
ment in my report that it was freely admitted li>y officers 
of the company at the time of the original investigation 
that the principal purpose of the so-called liquidation of 
the subsidiary in 1920 was to enable the parent 

74 company to claim as a loss the accumulated loss of 
the subsidiarv for earlv vears, which had been 

denied the company in the return for 1917 and prior years. 
(P. of D. 114.) My recollection is that Mr. C. |B. Demp¬ 
ster made this statement. T recall talking over tjhe differ¬ 
ences with Mr. Dempster and he said this loss had been 
denied the company in the early years and thatjhe asked 
the examiner how they were ever to got this losh allowed 
and the examiner said that the onlv wav to get it allowed 
was by liquidating the Florence Company. (P. o|‘ D. 115.) 

75 Redirect examination bv Mr. Sherlock: 

I 

My report includes an analysis of the Florence Table & 
Lumber Company reserve as set up on the Dempster Com- 
panv books. Mv analvsis starts with November!30, 1912. 
So far as 1 was able to determine, the amount credited to 
this account in 1912 was $195,208.0(5. (P. of D. ijb.) 


’6 


Recross-examination bv Mr. French: 


This loss of $195,208.06 was not occasioned by operations 
in 1912. It is my understanding that there was aiji accumu¬ 
lation of losses occasioned by operations up to November 
30, 1912. I think I reviewed the books prior to 1912 to the 
extent of making an analysis of this reserve to I see what 
made up these charges and my explanation right below 
the analvsis would bear this out. I wish to test if that this 

• • i 

$195,208.06 is an entry purporting to be the accumulated 
losses occasioned by the Florence Table & Lumper Com¬ 
pany which had been set up as a reserve item oiji Novem¬ 
ber 30, 1912 except that \ do not know whether this was all 
set up on November 30, 1912 or whet her that I was the 


j 
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balance on that date in the account on the books. All of the 
items shown on Page lb of my report credited to a reserve 
for losses of the Florence "Fable & Lumber Company were 
set up on the books of the Dempster Company at the time 
of my investigation with the possible exception of those 
two claims for additional depreciation. 1 am not sure 
whether they were on the books or not. (1\ of D. 117-1 IS.) 

77 Redirect by Mi*. Sherlock: 

The information contained in my report was obtained 
during the time 1 made my investigation and the notations 
1 made relative to conversations were entered in my mem¬ 
orandum at that time. 

78 Arthur S. French was called as a witness for 
and on behalf of the petitioner at the time of the 

hearing before the Board and, having been lirst duly 
sworn, was examined and testilicd as follows: 

I have boon a certified public accountant for nine years 
and in the practice of accountancy fifteen years. 1 have 
been familiar with the books and the income tax returns 
of the Dempster Company since lb!7. 

Mr. French was handed Covernment's Exhibit 1 at¬ 
tached to the deposition, borne; the Revenue Agents Report 
of April AT 1924. ( P. of R. 45.) 

The report was made by Revenue A sent L. C. Smith who 
made an examination'of the Dempster Mill Manufacturing 
Company and the Florence "Fable & Lumber Company for 
the years 1918, 1919 and 1920. I worked with Mr. Smith 
after he had prepared this report and I checked these Fig¬ 
ures with the books of account of the Dempster Mill Manu¬ 
facturing Company and the Florence "Fable & Lumber Com¬ 
pany and in so far as the figures set up in this report of 
the Revenue Agent are concerned tliev agree with the 
books of the Dempster Company. 

The report states that the Dempster Company’s invest¬ 
ment in the stock of the Florence Table & Lumber Com¬ 
pany in 1920 at the date of liquidation was $1T>,700.00 as 
stated on Pane 11 of Exhibit C attached to the report. 
(P. of R. 50.) 

The unpaid account receivable owing by the Florence 
Company to the Dempster Company after liquidation (P. 
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oi R. 50) was $67,354.02 as stated on Page 3lj -a of said 
report. 

The report states that the Dempster Company under 
the employees profit sharing or bonus plan loir the vear 
1920 set aside $50,802. (P. of R. 51.) j 

Exhibit II attached to the Revenue Agents report, 

79 Page 51 -a, states that the Dempster Company have 
charged off as a loss the investment in th<|‘ Florence 

Table & Lumber Company in the amount of ^155,000.00 
and tliis report states that the uncollectable accounts re¬ 
ceivable owing in the amount of $07,5,54.02 are Charged to 
profit and loss in accordance with the journal enjrv in Ex¬ 
hibit H, 31 -a. (P. of R. 52.) 

80 Cross-examination bv Mr. Bvrne: 

• • 

From the year 1917 T personally compiled all the income 
tax reports and statements filed by the Dempster Company. 
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Redirect bv Mr. Mont fort: 


I am familiar with the books of the Florence) Table & 
Lumber Company. At the time of the li<juidatjioii these 
books were brought up to Beatrice and I reviewed the 
books with the Revenue Agent 1.. C. Smith at thh time we 
checked this report. (P. of R. 54.) 

After the Revenue Agent completed his report] we were 
notified and I went to Beatrice, Nebraska and imade ar¬ 
rangements to meet the Revenue Agent and check!over this 
report. (P. of R. 55.) The Revenue Agent and piyself sat 
down at a table together with all of the ledgers ii) front of 

us and we went over it item bv item to see if hd of the 

_ * 

items were correct, (P. of R. 50) and we came to! an exact 
understanding with reference to the figures and computa¬ 
tions. The Revenue Agent has come to conclusions there 
by those figures as to what should be done with certain 
figures and we do not agree with that. The figures them¬ 
selves and the valuation, investments, profit and Ipss items 
we agree with, but as to the conclusions as to wlujit should 
be done with those items in dealing with the inconfe tax re¬ 
turn we do not agree. We agree with the figures as re¬ 
flecting what the books show. In so far as tljie Reve¬ 
nue Agent 's conclusion is concerned, leading to jan addi¬ 
tional assessment for 1920 of $37,246.90 I do not agree with 
that and I would not agree with that. 
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After the foregoing testimonv 1 »etitionor rested and the 

V O • 1 

Government rested. 
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Petitioner's Exhibit zrl. 


Profit-sharnuf Plan of the Dent //sfer Mill Manufacturing 

Pont pant/ tnfh Its Entplo/jees. 

I * reamble. 

Fully believin';- that a system of co-operation or profit- 
sharing is the best solution of the questions arising be- 
tween capital and labor and believing that such a system 
if nicely })lanued and canned put in a spirit of fairness and 
justice by both parties would be to the interest of capital 
and labor alike, and believing that such a system should 
take into consideration the length of service of the em- 
ployee. and the im|>ortance of the position hold by such 
employee, also the amount of capital invested in the busi¬ 
ness, as well as the amount of labor annually employed or 
invested in the business: also the risk that capital takes in 
an investment such as is afforded by this Company, wherein 
no rate of inti-rest is guaranteed to the stockholder on their 
investment, but where all have to take a chance; further¬ 
more, we believe that in order to receive the greatest bene¬ 
fit out of profit-sharing that the profits of the employees 
should be invested in securities of the Company by whom 
employed, under some plan of compulsory saving whereby 
the employee would not be allowed to draw his profits in 
money, but would be compelled to save same for a term of 
years, or until a specified time. 

Resolution. 

Therefore, Be it Resolved by the “Board of Directors” 
of the Dempster Mill Manufacturing Company that we 
adopt the following plan of profit sharing and submit same 
to the employees for their acceptance. 

Section I. 

Profits, .Vow Determined. 

Tn closing the books and determining the profits for the 
proceeding year, as of November 30th of each year; begin- 
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ning* with Xovember 30, 1920: after the net promts are de¬ 
termined in the usual way of accounting, and a (reserve or 
sufficient amount lias been deducted and set aside for the 
payment of the federal tax and all other taxes due or falling* 
due; the remainder of the net profits shall be ijivided be¬ 
tween capital and labor, on the following* basis. 

Section II. j 

Basis of Division. 


In determining* the profits of the business of jhe Demp¬ 
ster Mill Manufacturing* Company we will first deduct from 
the invested capital the amount invested in the Florence 
Table & Lumber Company of Memphis, Teiinj. also tile 
amount invested in any other corporation in [which the 
Dempster Mill Manufacturing* Company hold ;jn interest 
aside from the Dempster Mill Manufacturing Company's 
interest proper. 

Any reference made hereinafter, as pertains jto the in¬ 
vested capital and surplus will apply to the reihainder of 
the capital and surplus affrr the above (mentioned 
83 deductions have been made. 

(1st) An amount equal to 8C on the total capital and 
surplus invested in the business shall he deducted from the 
net profits for capital, this amount to be placed In the sur¬ 
plus account. 

(2nd) Xext, one-half of one pel* cent on the invested 
capital and surplus of the business shall be placed in a 
profit sharing* reserve fund. (The purpose of this reserve 
fund is fully explained in Section 8.) 

(3rd) All of the remainder of the profits of the business 
for the proceeding year will go to participating labor, until 
it receives an amount equal to 8%, the same amqunt as de¬ 
ducted and set apart for capital. 

(4th) Any remaining undistributed profits after division 
has been made for the three purposes above provided, and 
set forth will be divided pro-rate between capital and par¬ 
ticipating labor on an equal basis, that is to sa|v that the 
same percentage shall be paid to each on the participating 
basis. 
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Section III. 

Labor's Profits—How Invested. 


Participating labors share ot* 1 lie profits as determined 
by the provisions of Section 11, will not be paid to labor ill 
cash, but will be invested for the employees participating 
in the following manner: 

(1st) There shall be a “Board of Trustees'* consisting 
of seven members—six of these members to be appointed by 
the President of the Company on the following basis, three 
of the appointees shall be employees entitled to participate 
in the profit sharing plan and three shall be representatives 
of the Company, likewise entitled to participate; the Presi¬ 
dent of the Company shall be the seventh member of this 
Board of Trustees and chairman of the same. 

(2nd) This Board of Trustees shall also be known as the 
“Executive Committee" and shall have immediate charge, 
management and control of all the interests of the Profit 
Sharing Plan." 

As soon as possible after receiving notice of their ap¬ 
pointment the members of this “Board of Trustees” shall 
meet and organize by the election of a Vice Chairman, 
Secret a rv and Treasurer, this with the President of the 
Company as Chairman completing the organization. 

This Board shall have called or adjourned meetings as 
may be found necessary until such time as they shall pre¬ 
pare and adopt rules for their guidance and provide for 
regular meeting dates. 

This Board of Trustees shall have full charge of labors 
share of profits under the following plan and rules: 

(3rd) After the net profits accruing to labor have been 
determined the sameishall be invested in the Common Stock 
of the “Dempster AIill Manufacturing Company” the in¬ 
vestment to be on the basis of the book value of the said 
common stock at the time of purchase; that is to say that 
if the dividend to labor should amount to $24,000.00 and the 
book value of the Common Stock of the Company at that 
time was $150.00 per share, then in that event, the $24,- 
000.00 accruing to labor would purchase $16,000.00 par 
value of the Common Stock of the Company as above set 
forth and on this basis the purchase would be made and 
the shares of stock so purchased would be issued in the 
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I 

name of the Treasurer of the Board of Trustees, |as Trustee 
of such stock for the participating- employees. 

(4th) The stock issued will he the regular Com- 
84 moil Stock of the Company will draw the jsame divi¬ 
dend, share the same in the surplus fundj, and have 
the same voting* power as other Common Stock. | 

There is this difference however, that this stock so issued 
will remain in the hands of the Board of Trustees for a 
period of live years from date of issue, before |a division 
of same can be made to the individual owner of such stock; 
that while this stock will receive the same dividend as all 
other Common Stock, yet during- this period the iTreasurer 
of the Dempster Mill Manufacturing- Company wjdl pay the 
dividend to the Board of Trustees, which in tuirn will be 
paid to the employee by the Trustee Treasurer a^ provided 
for in “Section VC’ j 

Section IV. j 

i 

Issuance of Certificate—"Who Entitled to Sjame. 


During- the month of June following the fiscal year in 
which earned and declared and prior to the fifteenth of the 
month the Board of Trustees of this Profit Sharing Fund 

i 

of Common Stock will issue a profit sharing certificate to 
each member of the Profit Sharing- Plan who anj* on June 
1st of that year, still in the employ of the Dempster Mill 
Manufacturing- Company in good standing and jwlio have 
lived up to the provisions and requirements of tips agree¬ 
ment especially as stated and set forth in Sections 11 and 
12 of this Contract said Certificate will show the ljace value 
or the exact amount of his or her interest in the stock held 
for the members of the Profit Sharing Plan by the Board 
of Trustees. j 

However, it is distinctly understood and agrejed to as 
between the members of the Profit Sharing Plan and the 
Dempster Mill Mfg. Co. that these dividends will not mature 
or be payable until after June 1st of the year following that 
in which the profits were earned and declared anjd during 
which month of June certificates will be issued I to those 
entitled to same. 

Furthermore that any employee who has been pgid up in 
full and laid off by the Company prior to June 1st because 
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of adverse conditions or circumstances over which the Com¬ 
pany had no control and any one who may have been in the 
employ of tin* Company bnt who is not actually in the em¬ 
ploy of the Company and whose name is not regularly car¬ 
ried on the pay-roll on and as of above date, that is June 
1st, is not entitled to and will not participate in, or receive 
any part of the profits of the proceeding year, which other¬ 
wise would be due but under these circumstances, same 
shall revert to and be placed in the protit sharing’ reserve 
fund as provided for and fully explained in Section- 11 and 
12 of this agreement. 

Section V. 

Dividend s—.Vo w Paid. 

The Dempster id ill Mfg. Co. will issue the regularly de¬ 
clared dividend of the Common Stock of the Profit Sharing 
Plan to the Board of Trustees on the basis of the total 
amount of the certificates as issued, which certificates repre¬ 
sent the stock held in trust bv tin* Trustee, Treasurer. 

• 

"When this dividend is received by the Board of Trustees 
it shall be paid out by them through the Trustee Treasurer, 
to the holders of the Profit Sharing Certificate upon the 
amount held by each member as shown by his individual 
certificate or upon i certificates which he may have pur¬ 
chased under the provisions made and provided for 
85 as fullv set forth in Section (i. 


Section VI. 

Causes Permitting Sale of Certificate by Employee—Eight 
to Sell When Employment Ceases. 

Any employee of the Company, the holder of a profit 
sharing certificate earned bv his service, who mav find him- 
self in urgent need of money, because of sickness or death 
in the family, or for the purpose of building or paying for 
a home instead of pay rent may apply to the Board of 
Trustees for permission to sell his profit sharing certificate 
and if the Trustees after fully considering the reasons given 
feel justified in granting the request of the employee they 
may be proper action give their approval and consent to 
sale of same the Chairman of the Board of Trustees will 
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then sign the certificate on the part of the Board thujs grant¬ 
ing- to the employee permission to sell same to the jbest ad¬ 
vantage to himself hut in no instance is this permission to 
sell to be protected by the surplus or reserve fund to the 
extent of 80 ( /c of the face value of the certificate |: as ap¬ 
plies to the ex-employee by reason of his being discharged 
or having* quit. 

Any holder of a Profit Sharing Certificate on leaping the 
employ of the Company whether by discharge or by quit¬ 
ting of his own accord may hold his certificate ijntil the 
date of the issue of the stock but lie will if he desires to 
sell or transfer his certificate first present samcf to the 
Chairman of the Board of Trustees who will sign same on 
behalf of the Board thus giving the holder permission and 
authoritv to sell the same to the best advantage aild finan- 
cial benefit to himself. 

If. however, any holder of a profit sharing certificate oil 
leaving the employ of the Companv as above stated is un¬ 
willing or unable to hold his certificate and desiring to dis- 
]>ose of same is unable to find a buyer who will purchase 
same at a price equal to <SOC of the face value ofj the cer¬ 
tificate he mav under such circumstances present same 
properly signed to the Treasurer of tie* Dempster Alill Mfg. 
Co. who may purchase same at the rati 1 of 80 r /c of! the face 
value same to be paid out of the profit sharing! reserve 
fund, so long as the condition of that fund will pcfrmit. 

Section VII. j 

Provision for Payment in Case of Death.! 


In case of the death of an employee who was at the time 
of his death a holder of one or more profit sharinig certifi- 

. id¬ 

eates of the company and who at the time of deathjwas still 

a member of the profit sharing plan in good stajnding in 
that event, the Dempster Mill Mfg. Co. and its employees 
members of the profit sharing plan do hereby ajgree and 
consent that the beneficiaries of such employee may at their 
option surrender such profit sharing certificate dr certifi¬ 
cates to the Treasurer of the Dempster Mill Mfg.j Co. who 
on acceptance of same will pay for such certificates out of 
the profit sharing reserve fund an amount of not jless than 
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100V of the face value of • lie certificates so held and pre¬ 
sented bv such beneficiaries. 

Furthermore anv dividend earned :illhouti'li not vet 

• * v • 

matured, will accrue to the beneficiaries of any deceased 
employee, as provided above and on dune 1st, of the fol¬ 
lowing* vear the date of maluritv the amount due 
86 such deceased employee will be invested in stock and 
a certificate issued for same and the certiticate so 
issued may be turned in to the Treasurer of the Company 
at the option of the beneficiary and cashed in the same man¬ 
ner and id the same rate as hereinbefore provided in this 
section. 

Section VIfl. 

Reserve Fund—Its Purpose—Why Created—How Main¬ 
tained. 


The profit sharing Reserve Fund, as mentioned in para¬ 
graph - of Section 11 of this agreement, is created for the 
purpose of protecting* the interests of ail certificate holders 
and will be maintained and credited as follows - 

(1st) On each years* business after capital has received 
its 8/c dividend, if there »>// any additional net profit, then, 
an amount equal to one-half of one per cent on the invested 
capital shall be credited to and placed in this profit sharing 
reserve fund until such time as this fund shall reach an 
amount equal to $20,000.00 after which time the transfer 
of one-half per cent out of the undivided profits shall be 
discontinued until such time as this fund falls below the 
sum of $20,000.00 when it may again be resumed the pur¬ 
pose being to limit this fund to approximately Twenty 
Thousand Dollars. 

(2nd) Any labor dividends earned by members of the 
profit sharing plan and which are forfeited under any of 
the provisions of Section IV will be transferred to the 
credit of the profit sharing reserve fund. 

(3rd.) The purpose of this profit sharing reserve fund is 
to create a fund or reserve out of which any employee when 
leaving the service 1 of the Company may be paid for the 
stock represented by bis certificate as provided for in Sec¬ 
tion V. Out of tills fund shall also be paid the beneficiaries 
of any member of this profit sharing plan who may have 
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i 

dircl while still a member as provided for an- explained in 
Section VI. 

(-ill)) li is further imdersieod that this profit sharing 
fund is a part of the undistributed profits. 

Section IX. 

i 

Basis of Participating Labor Defined. 

By the term “participating labor" as used in the con¬ 
tract, is meant that portion of labor that will be considered 
in determining the amount of labor on which dividends will 
be paid, providing the earnings arc sufficient after paying 
8% to invested capital and one-half of one nor cent to the 
profit sharing reserve fund to permit of a divblend for 
labor. 

! 

The plan or method of determining and ascertaining the 
amount of participating labor shall be as follows|: any em¬ 
ployee to be eligible to participate in the profits of the 
business of the Company must ’have been in the continuous 
employ of the Company fer not le<s than one jfull fiscal 
year, such as employee shall be known as a one] year em¬ 
ployee, and the basis on which be will participate in the 
earnings paid to labor, will b<> on 00% of the Jsalary or 
wages paid to him for the fiscal year, for each Additional 
year of continuous service the basis will be increased 10% 
so that the basis of the fifth years' continuous service will 
be 100% or the total amount of the wages receive ! for said 
fifth vear which is the maximum amount or basil; and will 
not be further increased. 

In other words, the one year member who is working by 
the hour, day or on a monthly basis, would! receive a 
87 dividend based on 60% of his wage earnings for the 
fiscal year. The two year member on 70%: the 
three year member on 80% : the four year memlxjr on 90% 
and the five year member on 100% of his total wages for 
the year. With this one exception and provision.] however, 
that in the event an employee is working under] the piece 
rate or premium system that 80% of his earning^—instead 
of 100%—shall be the basis on which his participating 1 
that labor shall be computed according to his years of con¬ 
tinuous service as provided for in previous part of this 
Section. 
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In explanation of the above, if the earnings of the piece 
rate worked were $1,500.00 for the fiscal vear, we would 
in that event take SO'5 of the amount or $1,200.00 as his 
earnings on which his participating labor would be 00%, 
70%, 80%, 90% and 100% of this $1,200.00, according to 
the number of years continuous service in the employ of 
the Company. 

The reason for taking 80% of the earnings of the piece 
rate worked instead of his earnings is that these employees 
have an advantage over other employees in that they have 
the opportunity of increasing their earnings very materi¬ 
ally by extra effort a privilege and chance that the day 
worker has not, except as he might receive adjustment and 
compensation out of the profit." of the business. 

Section X. 

Duties of the Board of Trustees as an Executive Board. 


The Board of Trustees as provided for in Section 111 
shall be the Executive Committee or Executive Board of 
the Profit Sharing plan to whom all questions pertaining 
to the wording, intention and working of this plan shall be 
referred for final decision and further guidance. 

This Committee will have immediate charge and general 
supervision of this profit-sharing plan and in carrying out 
the plan of this work and securing the necessary assistance, 
aid, and co-operation of the members of the same they may 
select and appoint such "uh-commitrees as they may deem 
necessary for the interests and furtherance of the work 
these sub-committees to be selected from the profit sharing 
committees of the several departments who will work under 
the direction of the Executive Board. 

This Executive Board will have regular meetings on 
stated dates and as many called or special meetings as may 
be necessary to transact the business and take care of the 
interests of both employer and employee. 

This Board will settle all questions arising among the 
employees as to their rights and duties under the Profit 
sharing plan and they shall issue such regulations as may 
be found necessary and published such information of gen¬ 
eral interest as will be important to the members of the 
profit sharing plan. 



COMMISSIONER OF INTERNAL REVENUE. 


69 


Section XI. 

Employees’ Rights—How and When Forfeited. 

Il is distinctly understood, accepted and agreed as be- 
iween the Dempster Mill Mfg. To. and the members of the 
Profit Sharing Plan tiiat nothing- in tins agreement! or con¬ 
tract will in anv wav interfere with the rights of the Com- 
pany to regulate wages or salary/- or to hire or discharge 
any employee the same as though no contract or agreement 
existed. 

88 It is also further understood and agreed! to that 

when any one shall cease to be an employe)? due to 
his being discharged or being said paid up and laid off for 
an indefinite period, or if an employee shall quit work or 
shall neglect or refuse to work, even for one day. without 
the consent of the Company or its properly authorized 
representative, (unless and except such refusal shall be 
due to sickness, accident or other unavoidable cause, such 
refusal to be received, passed on and be acceptable to the 
Executive Board) such employee shall by such action sur¬ 
render and forfeit all rights and claim to benefits under 

v * .... 1 

this prolit sharing plan and to all dividends that njay have 
been previously earned, but not yet matured at the jime and 
date the employee's services terminate, and he leaves the 
employ of the Company on which date lie forfeits all rights 
by his own action. 

However, this will not affect any of the rights and privi¬ 
leges previously obtained and defined in Section VI as to 
profit sharing certificates already issued and held, nor to 
permission to transfer or sell the same upon leaving the 
service of the Company on compliance with the'require¬ 
ments as made and provided. 

Section XII. i 

Employee Promises and Duties under This Agreement. 

i 

On condition of the division of profits as set jfortli in 
this agreement and other considerations hereinbefore set 
forth and agreed to by the Company the employee in lie- 
coming a member of the profit sharing plan lierehV accepts 
the terms and provisions of the same and further agreed 
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that he will at all time- be loyal to and will work earnestly 
and faithfully for tile best interests of the Company; that 

he will work continuous! v and steadilv unless excused bv 

• • 

his foreman, the superintendent or the manager or presi¬ 
dent of the Company, unless prevented from doing so by 
sickness, accident, or other unavoidable cause or causes: 
that he will obey the rules of the Company and further that 
he will personally adjust l<> duties, waives or salaries, or 
any other difference- that may arise, with the proper repre¬ 
sentative of the company all questions pertaining —. 

Section X111. 

Priority Rights !)edn<*d llow Maintained. 

When an employee has been prevented from working' for 
the Company whether by sickness, accident or other un¬ 
avoidable cause, or hv enlistment in the Armv or Xavv of 

• • • 

the United States in time of war or if lie has been tem¬ 
porarily excused by his Foreman, the superintendent. 
Manager or the President of the Company the time thus 
lost will not be counted against him in determining how 
long the employee has worked for the Company for the 
purpose of determining Ids years of continuous service and 
Ids standing and rights thereunder. 

Section XIV. 

Exceptions p> Rule-—How Provided For. 

Since the responsibility for the success of the Company 
depends more largely upon the Superintendent, foreman 
and heads of departments than it does upon the other em¬ 
ployees. the Company reserves the right to make special 
arrangement whereby such employees may receive a greater 
per cent of the profits on their salaries than that paid to 
other employees. 
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Section XV. 

Life insurance Not a Part of the Profits. 


In case of the death of Mr. C. B. Dempster, President 
of the Company upon whose life the Company are carrying 
considerable insurance it is hereby agreed to and distinctly 
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understood that the money paid on these policies by the 
Insurance Company shall go into the surplus account not 
being considered a part of the profits of the business. 

Section XVI. i 

Plan Subject to Change or Cancellation and hen. 

i 

As this plan is in the nature of an experiment! the Com¬ 
pany reserves the right to cancel or amend same as they 
may see tit. or deem necessary, such cancellation, change 
or amendment to take effect on the first of December of 
any fiscal year, providing that however, no such fliange or 
cancellation shall he retroactive or shall effect ianv divi- 
dends that mav have been earned nor anv certificates issued 
while this contract was in effect nor the time, conditions and 
maturitv of such dividends. 

Section XVII. i 

Former Profit-sharing Plans Annulled, j 

The provisions obligations and payment of all former 
Profit-sharing Plans having been met and paid iij. full and 
there being no existing liabilities under the provisions of 
same, it is hereby understood and agreed that all [such con¬ 
tracts arc terminated by ful-fillment and are null [and void 
and of no effect, further that all rules or agreements in 
conflict with the provisions of this Profit Sharing Pian and 
Contract arc hereby acknowledged void and that [the same 
are therefore declared revoked and terminated land that 
the terms of this agreement shall be the onlv binding ones 
in effect at this time. 

90 Whereas on account of the unusuai conditions ex- 

i 

isting at this time and that have existed [since the 
first of the year wherein a large number of employees have 

been laid off on account of not having sufficient [work for 

.1 

them, and whereas it is the desire of tins committee to deal 

fairlv with all employees. 

• 1 • __ ! 

Xow, therefore, he it resolved by the Executive Com¬ 
mittee of the Profit Sharing Pian of the Dempjster Mill 
Mfg. Co. that in order to protect the interests otf all such 
employees who are laid off for reasons stated alcove, and 
who mav return later when business conditions jure such 
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that the company will have employment for them, all profit 
sharing certificates that would have become due to such 
employees were they still in the employ of the company, be 

held in abevanoe bv the Treasurer of the Board of trustees 

• • 

for a period of one year from June 1st 1921 and to any 
employee who returns to work for the Dempster Mill Mfg. 
Co. within one year and who continues in the employ of 
the Company for a period of not less than three months 
thereafter a certificate will then be issued. Furthermore, 
when such certificate is issued the employee to whom it is 
issued will be given the benefit of anv dividends which mav 
have been paid on the stock during the time such certifi¬ 
cate lias been held in abeyance. 

In case of a stock'dividend being declared by the Demp¬ 
ster Mill Mfir. Co. upon the Common Stock of said Com¬ 
pany'. a certificate of stock will be issued for the amount 
accruing to the profit sharing plan upon the stock held by 
the Treasurer of the Board of Trustees for their benefit, 
and the treasurer will then issue a profit sharing certificate 
to each member for the amount of his share of such stock 
dividend. This certificate shall he considered the same as 
the original profit sharing certificates. Or—the amount 
may be endorsed on the back of his present certificate show¬ 
ing the amount added thereto. 

91 Distribution of Profits as Prosified by tin’ Projit- 
sharia// PUm With Eniployees Based on Profits 
of Dean j>sfer Milt Mcrnutaef n riny ('ompciny. Kx- 
chtdiuy Mem phis Branch. 


Year rinded November JO, 1920. 

Net profit as per the books from the operations 
of the Dempster Mill Mfg. (’o.. excluding 

Memphis Branch . $175,120 34 

Less provision for Federal Taxes . 23,000 00 


152,120 34 


Provisions for stockholders being 
8% of invested capital at be¬ 
ginning of fiscal year ended 
November 30, 1920*8% of $1,- 
381.497.13 . 


$110,519 


11 
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Provision for profit sharing* re¬ 
serve —Vo of 1% of $1,381,- 
497.13 . 

Provision for participating labor 
being 8% of their capital wliich 
is based on wages earned and 
as set fortJi in agreement (8% 

of $385,776.90). 

Balance transferred to undivided 
profits of stockholders and par¬ 
ticipating labor 


6,907.48 


30,862 00 
3,831 09 


Journal Entries to Place Above Distribution 


i 


i 


i 

I 


1.52.120 34 
oiji Books. 


Profit and lo ss 

To Surplus. 

To transfer portion of profit 
representing stock holders’ share 
based on profit sharing plan with 
employees. 


110,519 77 


+10,519.77 


i 

i 


| 


Profit and loss. 6,907 48 

lo profit sharing reserve. 

To transfer portion of profits 
as provision for buying shares of 
employees who resign and as 
otherwise set forth in the profit 
sharing plan with employees. 

Profit and loss. 30,862 00 

T<> t r u s i e e of employees 
share of profit fund 

To transfer portion of profits 
accruing to employees under pro¬ 
visions of the profit sharing plan 
with employees. 

Trustee of employees share of 

profit fund.'. 30,862.00 

To common stock. 

Premium on Common Stock. 


! ft 


6,907 48 


30,862 00 


20,575 00 
10,287.00 

















74 


DKMPSTKK MH.I. MAX’. SACTriUNO CO. VS. 


To record suit* of 2d.).;.) shares 
of Dempster Mill Mfy* To. stock 
(a 8150.00 a share. 

Profit and loss 


d,8dl oh 


<)*> 


To undivided profit 

. i. j 

s! (H‘i\ lit) 

pioyees . 


of 


s! ()(*k li o Ider s and <*m 


09 


To transfer tin* remainder of 
profits av-eiaiina - to share Insiders 
and emi>lo\vo>, after all oilier 
pitrjioses are set forth i;-i em- 
ployees profit sbarinu' is provided 
for. 


Stockholders i n v e s t- 
ment <L.‘8-L497 Id 

Employ e e s in v est- 

ment . dS7).77() 00 


7S 1777 8*2,904 7(5 


• )1 C* >c' 
_ l o.> ,( 


s*>n *.>•? 
oot) .».> 


1.7(57.274 0d, 100 00/r d,Sdl 09 


Profit and loss 

To reserve for laxes and con¬ 
tingencies . 

Provision for federal taxes for 
1920 and for any contingency ?ii:it 
mav arise. 


2d,()00 00 


2 d,ooo oo 


9d 


Petitioner's Exmiiut .” 2 . 


September 17th, 1920. 

The Board of hi rectors of the Florence Table and Lum¬ 
ber Company met in special session pursuant to the call of 
the President. C. P>. Dempster for the purpose of receiving, 
considering and acting upon the proposition from the Demp¬ 
ster Mill Manufacturing Company for the purchase by the 
Dempster Mill Manufacturing Company of the assets and 
property of the Florence Table and Lumber Company. The 
following members of the Board of Directors were present 
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at the meeting: C. B. Dempster, A. AY. King, F. ’jV. Miller, 
II. L. Dempster, Clyde B. Dempster and R. H. Badger. Mr. 
II. A. Thompson, a director, being unable to be present ad¬ 
vised the board through Mr. C. B. Dempster that! he would 
gladly consent to, ratify and concur in any and <|ll actions 
taken by the board pursuant to the call of this meeting. 
Thereupon, Mr. C. B. Dempster and R. H. Barger respec¬ 
tively, the President and Secretary of Dempster Mill Manu¬ 
facturing Company presented a communication which, to¬ 
gether with the exhibits therein referred to, is herewith at¬ 
tached marked ‘‘Exhibit Y” and made a partj of these 
minutes. 

Thereupon, Mr. A. AY. King moved and Mr. Clyde B. 
Dempster seconded the adoption of a certain resolution 
which, together with the exhibit therein referred! to is at¬ 
tached hereto, marked “Exhibit Z'\ and made \\ part of 
these minutes. The president of the company jpromptly 
submitted the said resolution to discussion by the|members 
of the board and after discussion a vote was takeiji thereon, 
upon which all members of the board present voted “Aye.” 
The president of the board thereupon declared! the said 
motion and resolution to have been unanimously cfarried. 

There being no further business to come before tjhis meet¬ 
ing pursuant to the call, the board, upon motion djily made, 
and seconded, adjourned pursuant to the call of tjlie Presi¬ 
dent. 


-4, Pres 


Attest: 


Secy . 


“Exhibit Y." 


Beatrice, Nebraska, Sept. 17tlji, 1920. 

To the Board of Directors of Florence "fable ancj Lumber 
Company: | 

The undersigned respectfully advise you that j on Sep¬ 
tember 17th 1920, a Resolution was passed by the jBoard of 
Directors of the Dempster Mill Manufacturing Company 
in words and figures as set out in Exhibit One, | which is 
hereto attached and made a part of this letter. 

Pursuant to said resolution, the undersigned, asjthe com¬ 
mittee, therein and thereby appointed, respectful!^ offer in 
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the name ami in behalf of the . * I Dempster Mill Manu- 
facturing Company td> purchase the assets and property of 
the said Florence Tabic and Lumber Company upon the 
terms, sperihea!ion- am! conditions si 1 ! out in said Resolu¬ 
tion, and wo respectfully invite the action of your Hoard 
upon this offer. 

C. B. I > KM PSTEI\\ 

l*rcsith it!, 

R. II. BARGER, 

Secret a r/i. 

' Committee. 

95 “Exhibit /." 

Iicsol lit foil. 


Whereas, an offer has been received from the Board of 
Directors of Dempster Mill Manufacturing Company, act¬ 
ing through their duly appointed Committee. Mr. C. R>. 
Dempster and Mr. R. IT. Barger, the President and Secre¬ 
tary respectively of the said Dempster Mill Manufacturing 
Company, to purchase the assets and property of Florence 1 
Table and Lumber Company upon tlie terms, conditions 
and specifications set forth in a certain resolution adopted 
on September 17th, 19-0, by the Board of Directors of said 
Dempster Mill Manufacturing Company, a true copy of 
which is hereto attached marked Exhibit One and made a 
part hereof the said offer being for acceptance and eon- 
summation as of thd date of duly 51st, 1920, at the close 
of business on said date: and 

Whereas, it is considered to be for the best interests of 
the Florence Table and Lumber Company and the stock¬ 
holders thereof that the said offer be accepted: 

Xow, therefore, be it resolved that the said offer of the 
said Dempster Mill Manufacturing Company so made, as 
aforesaid, be and if (hereby is, in all tilings, accepted and 
that the assets and property of the said Florence Table 
and Lumber Company, be, and they hereby are, sold to 
the said Dempster Mill Manufacturing Company upon the 
terms and conditions set forth in said offer: and 

Be it further resolved that the officers of said Florence 
Table and Lumber Company be and they hereby are author¬ 
ized. empowered and directed to make and execute all neces- 
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sarv bills of sale, deed- of conveyances and other instru- 

• 7 * 

meats in writing that are, or mav be reasonablv heoossarv, 
convenient or proper to accomplish and eiTeelutat|e the said 
sal<‘ in behalf of the said Florence Table an|d Lumber 
90 Fompany, and in general to complete the jdelails of 
tile said sale in the name and in behalf oj‘ the said 
Florence Table and Lumber Company. 

i 

! 

97 ‘"Exhibit One.'* | 

I 

i 

B esol uf ion. 


Whereas, after the close of business on July 31 ,| 1920, the 
true and exact financial condition of Florence! Table 

i 

Lumber Company was as shown in a certain balance sheet 
in the financial report upon said company on saijl date, of 
Homer K. Jones £ Company, certified accountants, a true 
and complete copy of which balance sheet is hereto attached 
marked “A" and made a part hereof: and, 

Whereas, in addition to the liabilities of said Company, 
as shown in said balance sheet, the said Florence Table 
and Lumber Company also owed to L. E. File, its (Manager, 
for his share of the net earnings of the Company a sum 
which is estimated at $2,948.99: and. 

Whereas, it appears from the said balance sheet and it is 
actually true that the said Florence Table and Lumber 
Company was on said date wholly insolvent and that the 
said Dempster Mill Mfg. Co. is heavily interested as a 
creditor of said Company, as more fully set forth in said 
statement, the said indebtedness of the said Florence Table 
and Lumber Company to Dempster Mill Mfg. Ocj. on said 
date being the sum of $281,161.07), and the said (Florence 
Table and Lumber Company is still insolvent ancj the said 
Dempster Mill Manufacturing Company is still heavily in¬ 
terested as a creditor of the said Company as ajforesaid; 
and, 

Whereas, an opportunity exists for the purchase of the 
assets and property of the said Florence Table ant} Lumber 
Company, and it is deemed advantageous to and desirable 
for the said Dempster Mill Manufacturing Conjipany to 
purchase and acquire said assets and property. 

Xow, therefore, be it resolved, that the said Dempster 
Mill Manufacturing Company make and tender, and that it 
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hereby does make and tender to the said Florence Table 
and Lumber Company, an otter to purchase the prop- 
98 erty and assets of the said Florence Table and Lum¬ 
ber Company upon the following terms and condi¬ 
tions, to-wit: 

1. The Dempster Mill Manufacturing Company will as¬ 
sume and pay all of the outstanding liabilities of the said 
Florence Table and Lumber Company to persons, firms and 
corporations other than Dempster Mill Manufacturing Com¬ 
pany. aggregating $31,636.67, and made up of the following 
summarized items, to-wit: 


Accounts payable . . . $5,237 30 

L. E. Fite, (Pursuant to existing contract) — 
estimated . 5,001 82 

A. E. Robinson . . . 510 05 

Employees’ bonds . 87 50 

Xotes payable . . ...... 20,800 00 


2. Dempster Mill-Manufacturing Company will pay for 
the assets and property of the Florence Table and Lumber 
Company as scheduled and set forth in the said balance 
sheet and more fully set out and enumerated in the detailed 
statement as to the condition of said Comnanv. of which 

t • 

said balance sheet is a summary, the full value* of the said 
assets and property as set forth in said balance sheet, less 
the following itemized deductions, to-wit: 


Reserve for depreciation . 32,814 02 

Debts to be paid to others (next preceding para¬ 
graph) . .. 31,636 67 

Reserve at five per cent for loss on accounts re¬ 
ceivable and cost of collection 841 93 

Deduction of fifty per cent on machinery out of 

use, set out in statement. 866 97 

Deduction to reach actual value of McKellar 

Avenue property . 250.00 

Deduction to reduce Liberty Bonds from par to 
market value... % . 618.06 


Total deductions .$67,028 55 

The total inventory value of the said assets and property, 
after making the said deduction, being the sum of $213,026.- 
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turint>- Company will pay for tile said ; 
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A [a u u Tae- 
is sets and 

property, i he said 1 )enipster Mill Manufacturing 
( ompany will pay Iho said sum lo the Flor mce Table 
and Lumber Company by o-ivin^ credit to the said Florence 
1 able and Lumber Company in said sum as of August 1 
9-0, u])on the total account then owed by the said Florence 
"Table and Lumber Company to Dempster Mill Mitnufactur- 
in<j‘ (Vnnpany. 

•3. Dempster Mill Manufactnriiur Companv will 


the stockholders of the Flor 
pany against any loss arising or to arise a cairn 
stockholders <>t the Florence table and Lumber 
in any manner whatsoever. 

4. The said transfer shall take place and Dem 
Manufacturing Company shall assume the conk 
business, assets and property of tlie said Flore 
and Lumber Company as of July 41. 19*40. after 
of business on said date. 

And be it further resolved, that C. B. Dem 
I resident, and TL 11. Barker, tin* Secretary, of 
Mill Manufacturing* Company he and thev are h 
pointed and constituted a Committee to commui 
older to the Board of Directors of tin* said Flore 
and Lumber Company for their action. 


indemnify 
once Table and Lumber Com- 

t them as 
Company 

~>ster Mill 
*ol of tlie 
ice Table 
the close 

>ster. the 
iDempster 
*reby ap- 
icate this 
ice Table 


100 Florence Table & Lumber Co.. Memphis, Tennessee 

Balance Sheri, .lull/ 31. 1920. 


Assets. 


Current: 


Petty Cash 

Bank of Commerce & Trust Co. 

Notes Receivable. 

Accounts Receivable 
Inventories . 


165 51 
1,737 79 


k 1,903 30 
120 28 
46,774.52 
98,632 29 


157,330 39 


Total Current Assets 
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Invested: Liberty Bonds and \\ . S. Stamps . . 
Fixed: Real Estate, Buildings, Tools, Ma¬ 
ch i nor v, etc. 

Deferred charges: Unexpired Insurance, Pre¬ 
paid Labor, etc. 

Total assets.. : . 

Deficit: .. 


7,978 50 

108,422 10 

6,336 29 

280,067.28 
197,596 67 


477,663 97 


Current: 

Notes Payable 


Liabilities. 


20,800 00 


Accounts Parable: 

* 

Dempster Mill Mfg. (do. 
Miscellaneous. 


281,161 05 
7,S87 98 


289,049 03 


Deserve: For depreciation of fixed assets 
Capitol stock: . 


309,849 03 

32,814 92 
135,000 00 


477,663 95 

101 l, R. H. Barger, do hereby certify that that 1 was 
the duly appointed, qualified and acting secretary of 

said Florence Table and Lumber Company on said Septem¬ 
ber 17th, 1920, and that the above and foregoing is a true 
and correct copy of the minutes of the stockholders’ meet¬ 
ing of said company as of said date. 

102 Petitioner \s Exhibit ir3. 

/ / 

Special Stockholders' Meeting of the Florence Table <£ 

Lumber Company. 

Augusta, Maine, October 5, 1920. 

Pursuant to the foregoing notice, issued at the written 
request of two Directors of the Florence Table & Lumber 
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Company, all the stockholders of said Company, repre¬ 
sented by their proxies Ernest L. McLean and Si L. Fogg, 

thereunto duly authorized bv written instrumelits dated 

• • 

within ninety days of the meeting which was named therein, 

* • v 

met at the time and place specified in said notice. ! 

In the absence of the President and \ ice President of 
the Company, S. L. Fogg was unanimously elected Presi¬ 
dent pro tempore of the meeting and presided. 

On motion dulv made and seconded, it was unanimously 

Voted that this corporation discontinue its business, wind 
up its affairs and be dissolved: and further j 

Voted that the President, or some other officjer of the 
Company be and hereby is authorized and directed to take 
the necessary steps to effect said dissolution. 

The following preambles and resolutions wek’e unani¬ 
mously adopt ed: 

Whereas, heretofore on the 17th day of September, 1920, 
the Board of Directors of tlie Florence Table amjl Lumber 
Company, in session duly and legally called jmd held, 
adopted a resolution to sell, and did sell to Demibster Mill 
Manufacturing Company all of the assets and property of 
the said Florence "fable and Lumber Company in accord¬ 
ance with the terms and conditions of a certain Resolution 
passed by the Board of Directors of the Dempster Mill 
Manufacturing Company under date of September 17, 1920, 
a copy of which resolution is hereto attached marjked “Ex¬ 
hibit 1” and made a part hereof; and, 

103 Whereas, the said sale is regarded as being in the 
best interests of the stockholders of the said! Florence 
Table and Lumber Company and should be in $11 things 
approved and ratified by the stockholders; 

Now, therefore, be it resolved by the stockholders of 
Florence Table and Lumber Company in meeting duly 
assembled that the said sale heretofore made by me Board 
of Directors of this Company as aforesaid be andjis hereby 
in all things approved and confirmed and ratifieej. 

“Exhibit 1.” j 

Whereas, after the close of business of July 31,j 1920, the 
true and exact financial condition of Florence Jjable and 
Lumber Company was as shown in a certain balance sheet 

6—5044a 
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in the financial report upon said company on said date, 
of Ilomer K. Jones & Company, certified accountants, a 
true, exact and complete copy <>t which balance sheet is 
hereto attached marked “A" and made a part hereof; and, 
Whereas, in addition to the liabilities of said Company, 
as shown in said balance sheet, the said Florence r l able and 
Lumber Company also owed to L. K. Fite, its Manager, for 
this share of the net earnings of the company, a sum, which 
is estimated at $2,948.09; and, 

Whereas, it appears from the said balance sheet and it 
is actually true that the said Florence Table and Lumber 
Company was on said date wholly insolvent and that the 
said Dempster Mill 'Manufacturing Company is heavily in¬ 
terested as a creditor of said Company, as more fully set 
forth in said statement, the said indebtedness of the said 
Florence Table and Lumber Company to Dempster Mill 
Manufacturing Company on said date being the sum of 
$2S1,161.05 and the said Florence Table and Lumber Com¬ 
pany is still insolvent and the said Dempster Mill Manu¬ 
facturing Company is still heavily interested as a creditor 
of the said company as aforesaid; and, 

104 Whereas, an opportunity exists for the purchase 
of the assets and property of the said Florence 
"fable and Lumber Company, and it is deemed advan¬ 
tageous to and desirable for the said Dempster Mill Manu¬ 
facturing Company to purchase and acquire said assets and 
property; 

Now, therefore, be it resolved, that the said Dempster 
Mill Manufacturing Company make and tender, and that 
it lierebv does make and tender to the said Florence Table 
and Lumber Company, an offer to purchase the property 
and assets of the said Florence "fable and Lumber Com¬ 
pany upon the following terms and conditions, to-wit: 

1. The Dempster Mill Manufacturing Company will as¬ 
sume and pay all of the outstanding liabilities of the said 
Florence Table and Lumber Company to persons, firms 
and corporations other than Dempster Mill Manufacturing 
Company aggregating $31.(>3G.G7, and made up of the fol¬ 
lowing summarized items, to-wit: 

Accounts payable ..$ 5,237.30 

L. E. Fite (Pursuant to existing contract)— 

estimated . 5,001.S2 
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A. E. Robinson .| 510.05 

Employees’ bonds . 87.50 

Notes Payable . 20,800.00 

2. Dempster Mill Manufacturing Company wifi pay for 

the assets and property of the Florence Table and Lumber 
Company as scheduled and set forth in the saijd balance 
sheet and more fullv set out and enumerated in 1 hie detailed 
statement as to the condition of said Company,j of which 
said balance sheet is a summary, the full value ojf the said 
assets and property as sot forth in said balance sheet, less 
the following* itemized deductions, to-wit: 

Reserve for depreciation..tp32,S14.92 

Debts to be paid to others (next proceeding;! 

paragraph .j 31.636.67 

Reserve at five per cent for loss on accounts re-1 

ceivable and eost of collection . 841.93 

105 Deduction of fifty per cent on machinery 

out of use, set out in statement.I 866.97 

Deduction to reach actual value of McKellar j 

Avenue property. j 250.00 

Deduction to reduce Liberty Bonds from par to | 
market value .I 618.06 


Total Deductions 


. $67,028.55 


The total inventory value of the said assets and property, 
after making the said deductions, being the sum jof 8213,- 
036.73, as the net sum which the said Dempster Mfll Manu¬ 
facturing Company will pay for the said assets ahd prop¬ 
erty. The said Dempster Mill Manufacturing (pompany 
will pay the said sum to the Florence Table andj Lumber 
Company by giving credit to the said Florence Table and 
Lumber Company in said sum as of August 1, 19120, upon 
the total account then owed by the said Florence T]able and 
Lumber Company to Dempster Mill Manufacturing Com¬ 
pany. 

3. Dempster Mill Manufacturing Company will indem- 
nifv the stockholders of the Florence Table and ; Lumber 
Company against any loss arising or to arise agaipst them 
as stockholders of the Florence Table and Lumbler Com¬ 
pany in any manner whatsoever. 
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4. The said transfer shall take place and Dempster Mill 
Manufacturing* Company shall assume the control of the 
business, assets and property of the said Florence Table 
and Lumber Company as of July 31, 1920, after the close 
of business on said date. 

And be it furthoi* resolved, that C. B. Dempster, the 
President, and R. IT. Barger, the Secretary, of Dempster 
Mill Manufacturing*.‘Company, be and they are hereby ap¬ 
pointed and constituted a committee to communicate this 
offer to the Board of Directors of the said Florence Table 
and Lumber Company for their action. 

There being* no further business to come before the meet¬ 
ing*, on motion, it was unanimously, voted to ad- 

106 journ. 

Adjourned. 

A true record. Attest: 

ERXEST L. McLEAX, 

Cleric . 

107 1, R. 11- Larger, do lierebv certifv that that T was 
the duly appointed, qualified and acting secretary of 

said Florence Table and Lumber Company on said October 
b. 1920. and that the above and foregoing is a true and 
correct copy of the minutes of the stockholders meeting 
of said company as of said date. 
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State of Maine, 
Kennebec, s$: 


Supreme Judicial Cuort. 
In Equity. 

C. B. Dempster 


Florence Table and Lumber Company. 


This cause came on to be heard this day and thereupon, 
upon consideration thereof and by agreement of parties, 
it is ordered, adjudged and decreed as follows, viz: 
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That said Florence Table and Lumber Compajny be and 
it hereby is dissolved. 

WARREN C. PHILBROOK, 
Justice Supreme Judicial Court . 

Dated this sixteenth day of November, A. D. 1920. 

T, M. L. Saw telle, Attorney ot record for lie above 
named Florence Table and Lumber Company, hereby con¬ 
sent to the foregoing decree. 

M. E. SAWlj'ELLE. 

A true eopv. Attest: 

C. N. JONES, 


109 Petitioner's Exhibit — 5. 

i 

Beatrice, Neb., 2:00 }). m., Sept. 17, 1920. 

The Board of Directors convened in special session pur¬ 
suant to the call of Mr. O. B. Dempster, President, for the 
purpose of considering tlie advisability of making an offer 
to purchase the assets and property of the Florence Table 
and Lumber Company, and taking any action in jreference 
to the said matter that the board might deem proper. The 
following directors were present at tlie meeting: C. B. 
Dempster, A. W. King, F. W. Miller, H. L. Dempster, 
Clyde B. Dempster and R. IT. Barger. 

Mr. II. A. Thompson, director, being unable to be present 
advised the board through Mr. 0. B. Dempster that he 
would concur in. ratify and consent to any and all actions 
taken by the Board of Directors upon the matters to con¬ 
sider which this meeting was called. Messrs. J. jW. Dele- 
hant and John Von Riesen were also present at thje session 
of the board. 

The minutes of the last meeting of the board jwere not 
read or approved, a motion having been made, seconded 
and carried to dispense with the reading of jthe said 
minutes. 

| 

Thereupon proceeding to the business for the transaction 
for which this meeting was called, Mr. IT. L. Dempster 
moved and Mr. A. W. King seconded the adoption of the 
resolution marked “Exhibit X” attached hereto ajnd made 
a part thereof. The said motion and resolution were 
thereupon presented for discussion by the President and 
after considerable discussion the said motion amil resolu- 
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lion were })iit to a vote upon which all present voted 
4 ‘Aye." Thereupon the president declared that the said 
motion and resolution had been unanimously carried. 

The President announced that there was no lurther busi¬ 
ness to come before the meeting at the present time 
110 pursuant to the call. Upon motion duly made by 
Clyde i>. Dempster and seconded by II. L. Dempster, 
the meeting was adjourned pursuant to the call of the 
President of the Company. 

Approved : 

Attest. 

R. H. BARGER, Sec 


C. P>. DEMPSTER, Pres. 


Ill 


“Exhibit X." 
Resolution. 


Whereas, after the close of business on July J1, 10*20, the 
true and exact financial condition of Florence 'fable A Lum¬ 
ber Company was as shown in a certain balance sheet in the 
financial report upon said company on said date, of Homer 
K. Jones A' Company, certified accountants, a true, exact 
and complete copy of which balance sheet is hereto: attached 
marked “A" and made a part hereof: and. 

Whereas, in addition to the liabilities of said Company, 
as shown in said balance sheet, the said Florence 'fable and 
Lumber Company also owed to L. E. Fite, its Manager, for 
his share of the net earnings of the Company a sum, which 
is estimated at $2,648.69; and. 

Whereas, it appears from the said balance sheet and it is 

aetuallv true that the said Florence Table and Lumber Com- 
» 

pany was on said date wholly insolvent and that the said 
Dempster Mill Mfg. Co. is heavily interested as a creditor 
of said Company, as more fully set forth in said statement, 
the said indebtedness of the said Florence 'fable and Lum¬ 
ber Company to Dempster Mill Mfg. Co. on said date being 
the sum of $281,161.06, and the said Florence Table and 
Lumber Company is still insolvent and the said Dempster 
Mill Manufacturing Company is still heavily interested as a 
creditor of the said Company as aforesaid; and, 

Whereas, an opportunity exists for the purchase of the 
assets and property of the said Florence Table and Lumber 
Company, and it is deemed advantageous to and desirable 
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for the said Dempster Mill Manufacturing Company to pur¬ 
chase and acquire said assets and property. 

Now, therefore, be it resolved, that the said ^Dempster 
Mill Manufacturing Company make and tender, ahd that it 
herein* does make and tender to the said Florence Table 
and Lumber Company, an offer to purchase the |property 
and assets of the said Florence 'Fable ancj Lumber 
11*2 Company upon the following terms and conditions, 
to-wit: 

1. The Dempster Mill Manufacturing Company will as¬ 
sume and pay all of the outstanding liabilities of the said 
Florence Table and Lumber Company to persons, firms and 
corporations other than Dempster Mill Manufacturing Com¬ 
pany, aggregating $31,636.67, and made up of the following 
summarized items, to-wit: 

Accounts payable. $5,237.30 

L. E. Fite (Pursuant to existing contract)— 

estimated . | 5,001.82 

A. E. Robinson. j 510.05 

Employees’ bonds. 87.50 

Notes payable . 20,800.00 

2. Dempster Mill Manufacturing Company wiF pay for 
the assets and property of the Florence Table and Lumber 
Company as scheduled and set forth in the saict balance 
sheet and more fullv set out and enumerated in the detailed 

i 

statement as to the condition of said Company, 'of which 
said balance shoot is a summarv, the full value of the said 
assets and property as set forth in said balance sfheet, less 
the following itemized deductions, to-wit: 

Reserve for depreciation. $32,814.92 

Debts to be paid to others (next preceding ! 

paragraph) . $1,636.67 

Reserve at five per cent for loss on accounts 

receivable and cost of collection . j 841.93 

Deduction of fifty per cent on machinery out 

of use, set out in statement . j 866.97 

Deduction to reach actual value of McKellar 

Avenue property . ! 250.00 

Deduction to reduce Liberty Bonds from par to j 
market value ... I 618.06 


$|>7,028.55 


Total deductions 
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The total inventory value of the said assets and property, 
after making the said deductions, being the sum of $213,- 
036.73, as the net sum which tlie said Dempster Mill Manu¬ 
facturing Company will pay for the said assets and prop- 
ertv. The said Dempster Mill Manufacturing Com- 

113 ]>any will pay‘the said sum to the Florence Table 
and Lumber Company by i*‘ivin.u* credit to the said 

Florence 'Fable and Lumber Company in said sum as of 
August 1. 1920 upon the total account then owed by the said 
Florence Table and 'Lumber Company to Dempster Mill 
Manufacturing (Vnnpany. 

3. Dempster Mill Manufacturing Company will indemnify 
the stockholders of tin* Florence 4 Fable and Lumber Com¬ 
pany against any loss arising or to arise against them as 
stockholders of the Florence 'Fable and Lumber Company 
in any manner whatsoever. 

4. The said transfer shall take place and Dempster Mill 
Manufacturing Company shall assume the control of the 
business, assets and property of the said Florence Table 
and Lumber Company as of July 31. 1920. after the close of 
business on said date. 

And be it further resolved, that C. B. Dempster, the 
President, and IL III Larger, the Secretary, of Dempster 
Mill Manufacturing Company be and they are hereby ap¬ 
pointed and constituted a Committee to communicate this 
offer to the Board of Directors of the said Florence Table 
and Lumber Company for their action. 

114 Florence Table & Lumber Co., Memphis, Tennessee. 

Balance Sheri , Jnl/j 31, 1920. 

Assets. 

Current: 

Petty Cash 165.31 

Bank of (’ommerce & Trust (V). 1,737 79 

I - 11,903 30 

Xotes Koceivahle 120.28 

Accounts Receivable . 46,774.52 

Inventories . 98,632.29 

Total Current Assets . 157,330.39 

Invested: Liberty Bonds & W. S. Stamps. 7,978.50 
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Fixed: Real Estate, Buildings, Tools, Ma¬ 
chinery, etc. 108,422 10 

Deferred charges: Unexpired Insurance, Pre¬ 
paid Labor, etc. j 6,336.29 


Deficit 


Total assets . 280,067.28 

. 1|97,596 67 


Deserve: For depreciation of fixed asset: 
Capitol stock . 


477,663.95 


Liabilities. 

Current: 

Notes Payable . 

Accounts Payable: 

Dempster Mill Mfg. Co. 281,161 05 | 

Miscellaneous. 7,887.98 


20,800.00 


289,049.03 
_j_ 

cj09.S49.03 
32,814 92 
135,000 00 
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Petitioner’s Exhibit #6. 


4j77,663.95 


Beatrice, Xebr., Sept. 1|7,1920. 


The Board of Directors conyened in special session at the 
usual place of meeting* at 4:00 P. M. pursuant to tihe call of 
the President, for the purpose of receiving and acting upon 
a report of the president of the Florence Table an|d Lumber 
Company as to the action taken by the Directors of the 
Florence Table and Lumber Company, upon the proposi¬ 
tion lately made by the Dempster Mill Manufacturing Com¬ 
pany for the purchase of the assets and property of the 
Florence Table and Lumber Company. The following di¬ 
rectors were present at the meeting: C. B. Dempster, Clyde 
B. Dempster, F. W. Miller, IT. L. Dempster, A. AV.jKing and 
R. H. Barger, Air. II. A. Thompson, director, beijig absent, 
advised the board through Mr. C. B. Dempstejr that he 
would consent to and concur in and ratify any action taken 

• %• i 

by the board within the limits of the purpose for which 
this meeting was called. Messrs. J. W. Delehantjand John 
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Von Rieseu were also present at the session of the board. 

The minutes of the proceeding meeting* were not read or 
approved a motion having been made seconded and car¬ 
ried to dispense with the reading of the said minutes. Mr. 
C. B. Dempster presented to the meeting a letter regarding 
the action of the Board of Directors of the Florence Table 
and Lumber Company upon the proposition of this company 
for the purchase of the assets and property of the Florence 
Table and Lumber Company which letter, together with the 
exhibit therein referred to, is attached hereto marked “ Ex- 
hibit W" and made a part of these minutes. It was there¬ 
upon moved by 11. L. Dempster and seconded by II. W 
King that this letter and the report therein contained be 
received and that the officers of this company be directed 
to take steps as may' be necessary or proper to consum¬ 
mate the purchase of the said property and secure 
116 the said property and said assets to this company. 

The said motidn. was thereupon presented for dis¬ 
cussion and. after discussion for the action of the Board, 
upon which all members voted 4k Aye’\ The President an¬ 
nounced that the Motion had been carried. 

There being* no further business to come before this spe¬ 
cial meeting of the board pursuant to the call, the said 
meeting* was upon motion which was duly made and sec¬ 
onded, adjourned subject to the call of the President. 

Approved 

C. B. DEMPSTER, Pres. 

Attest: 

R. If. BARGER, Sec. 


Exhibit \V." 


Beatrice, Nebraska, September 17th, 1920. 
To the Board of Directors of Dempster Mill Manufactur¬ 
ing Company: 

You are hereby notilied that at a meeting of the Board 
of Directors of Florence Table and Lumber Company duly 
held September 17th, 1920, your committee, Messrs. C. B. 
Dempster and R. II. Barger respectively your President 
and Secretary presented to the Board of Directors of 
Florence Table and Lumber Company, the offer to pur¬ 
chase the assets and property of Florence Table and Lum¬ 
ber Company, as embodied in the resolution of your Board 
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under date of September 17th, 11)20, and that “hereupon 
said offer was considered and by resolution of ihe Board 
of Directors of the said Florence Table and Lumber Com¬ 
pany, of which resolution a true copy if here1(J attached 
marked Exhibit One and made a part hereof,! duly ac¬ 
cepted in all things. 

The action of your Board is, therefore, invilj'ed to the 
end that all of the details of the sale and purchase may be 
promptly consummated. 

Respectfullv vours, 

FLORENCE TABLE and LITMBER 
COMPANY, ! 

By C. B. DEMPSTER, ! 

President. 
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Petitioner's Exhibit #7. 


Beatrice, Nebraska, Nov. jo, 1920. 

The Board convened in special session at tljie regular 

1 . i *■ 

place pursuant to the call of the president for the purpose 
of taking* action respecting* the adjustment of tlui Accounts 
of this company in connection with the Florence [Table and 
Lumber Company and taking* any action in th<|i premises 
that might seem proper to the board, all members being 
present. 

It was moved, seconded and carried that the! Dempster 
Mill Manufacturing Company charge off to Profit and Loss 
as of August 1st, 1920 the balance of Account [Receivable 
against the Florence Table and Lumber Company after 
giving full credit thereon for the agreed amejunt to be 
credited through the purchase of assets and property of 
the said Florence Table and Lumber Company, the said 
balance being the sum of .$67,354.02. It was njioved, sec¬ 
onded and unanimously carried that the Dempster Mill 
Mfg. Company charge oft* to Profit and Loss as!of August 
1st, 1920 the entire investment account of this company in 
the stock of the Florence Table and Lumber Company to- 
wit: the sum of $135,000.00. It was further riioved, sec¬ 
onded and carried that the account on the books of this 
company hitherto carried as a reserve for looses of the 
said Florence Table and Lumber Company be closed as of 
August 1st, 1920 and the balance therein transferred as of 
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said date to the* general surplus account of the Dempster 
iMill Mfg. Company. 

r riiereii])on the meeting upon motion duly made and sec¬ 
onded, adjourned pursuant to the call of the President. 

Approved. 

C. B. DEMPSTER, Pres. 

Attest: 

E. 11. BARGEE, Sec. 

110 The foregoing; contains in narrative form the 
statement of all tin* material and pertinent evidence 
together with exhii>its adduced at the trial of said proceed¬ 
ing before* tin* Tinted States Board of Tax Appeals pertain¬ 
ing to the assignments of error given on the hearing* of this 
proceeding and as set forth in the petition for review by 
the Court of Appeals for the District of Columbia of the 
decision of the United States Board of Tax Appeals in this 
case. 

LOUIS B. MOXTEORT, 
LOUIS B. MOXTEORT, 

1 Attorney for Petitioner. 


Xo appearance or objection being made by respondent. 

The foregoing contains in narrative form the statement 
of all the material and pertinent evidence together with 
exhibits adduced at the trial of said proceedings before 
the United States Board of Tax Appeals pertaining to the 
assignments of error given on the hearing of this proceed¬ 
ing and as set forth in the petition for review and accord¬ 
ingly this statement of evidence is duly stated approved 
and signed and ordered to be made of record of the above 
entitled cause this 29 day of August, 1929. 


(S.) 


J. M. STERXHAGEX, 
Member of the Board. 


Xow, September 3, 1929, the foregoing Statement of Evi¬ 
dence certitied from the record is a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 
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1-0 United States Board ox Tax Appeals, ifiled 

Jul. 2, 1929. | 

United States Board of Tax Appeals. 

i 

Docket Xo., 7084. | 

Dempster Mill Manufacturing Uompanv, a Corporation, 

Beatrice, Nebraska, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

# 

Amended Prccclpe for Record. 

m 

To the Clerk of the United States Board of Tax Appeals: 

As required by law and the rules of the Court of Ap¬ 
peals for the District of Columbia, please prepare, and 
within sixtv davs from Mav 21, 1929, the tiling date of the 
petition for the review by said Court of the decision and 
order rendered by the United States Board of Tax Appeals 
in the above entitled proceeding- and the notice elf the filing 
of said petition directed to the Respondent with service 
acknowledged by the respondent transmit and| deliver to 
the Clerk of said Court copies duly certified asj correct of 
the following documents. 

° . i 

1. The docket entries of the proceedings Ibefore the 
Board in the above-entitled proceeding. 

2. The petition in said proceeding for redetermination of 
the deficiency of income and profits taxes. 

3. The answer of the Respondent in said proceeding. 

4. The application of the petitioner to take depositions 
of C. B. Dempster and others. 

5. The order of the Board to take the depositions of C. B. 

* I 

Dempster and others. 

121 G. The findings of fact and opinion of tljie Board in 
said proceedings as set forth in its report therein 
promulgated July 11, 1928. j 

7. The order of redetermination rendered ajiid entered 

by the Board in its records in said proceeding of date 
November 24, 1928. | 

8. The agreement and stipulation under and pursuant to 
the provisions of Subdivision (d) of Section 1002 of the 
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Revenue Act of 192(> that the review of said decision and 
order may be by the Court of Appeals for the District of 
Columbia. 

9. The supercede-s bond in the amount of $75,000.00 
stated, approved and ordered filed by the member of the 
Board who heard the above proceeding - . Xot included in 
transcript. B. D. G. 

10. The petition for review of said decision and order, 
by the Court of Appeals of the District of Columbia. 

11. The notice of the filing of said petition with the Clerk 
of the Board and the admission of service thereof on the 
Respondent in said proceeding. 

12. Statement of the evidence and bill of exceptions. 

12. The pravipe for record as amended. 

14. The notice of tiling said amended pneeipe for record 
with the Clerk of the Board and admission of service 
thereon on Respondent in said proceeding. 

LOUIS B. MONTFORT, 
LOUIS B. MONTFORT, 

Attorney for Petitioner. 
Washington, I). C., July 2d, 1929. 

122 United States Board of Tax Appeals, Filed 

Jul. 2, 1929. 

United States Board of Tax Appeals. 

Docket No., 7bS4. 

Dempster Mill Manufacturing Company, a Corporation, 

Beatrice, Nebraska, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 
Xot ire of Filmy of Amended Preccipe for Record. 


To Clarence M. Cliarest, Fsq., 

General Counsel, Bureau of Internal Revenue, 
Attorney for the Respondent, 

Washington, D. C. 

Sir : 


Please take notice that on the 2d dav of Julv, 1929 the 
undersigned, attorney for Dempster Mill Manufacturing 
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Company, the Petitioner in the above-entitled ijroceeding, 
has tiled with the Clerk of the United States Boijrd of Tax 
Appeals the Amended Praecipe for Record, of which a copy 
is annexed hereto. 

LOUIS B. MONT FORT, | 

LOUIS 15. MONT FORT, | 

Aftonic// for the Petitioner, 
Dempster Mill Manufacturing {'tympany. 

Washington, 1). C., July 2d, 1929. | 

Admission of Sere tee. 

Receipt of the foregoing Notice of Filing of Amended 
Praecipe for Record and service of a copy of the Amended 
Praecipe therein mentioned is acknowledged this 2d dav of 
July, 1929. 

C. M. CHAREST. 

IL, 

C. M. CHAREST, 
General Counsel, Bureau of leternal Revenue . 

Attorney tor the Res pendent. 

i 

Now, September 3, 1929, the foregoing Pr&fcipe with 
proof of service certified from the record as a tripe copy. 

[Seal U. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk U . S. Hoard of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No., 7684. 


Dempster Mill Manufacturing Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarr/im/ Time. 

Under written stipulation filed by the parties, jit is 
Ordered that the time for preparation of evidence and 
transmission and delivery of the record sur petition for re¬ 
view of the above entitled proceeding in the Coijrt of Ap- 
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peals of the District'of Columbia bo and it is hereby ex¬ 
tended to September 16, 1929. 

(Signed) J. E. MURDOCK, 

Monitor United States Board of Tax Appeals. 
Dated Washington, D. C., July 15, 1929. 

EMT:mr. 

A true copy. Teste: 

B. D. GAMBLE, Clk. 

[Seal U. S. Board of Tax Appeals.] 

I B. D. GAMBLE,. 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 5044. 
Dempster Mill Manufacturing Company, appellant, vs. 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Si*]). 9, 1929. Henry W. 
Hodges, Clerk. 
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IN THE 

i 

! 

Court of appeals;, BStrict of Columbia 

April Term, 1929. 


No. 5044. 


Dempster Mill Manufacturing Company, a corpora¬ 
tion, Beatrice, Nebraska, Appellant. 


vs. 


i 

Commissioner of Internal Revenue, Appelle^. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE NATURE OF THE 

CONTROVERSY. 

i 

On August 3, 1925 The Commission of Internal Rev¬ 
enue, appellee herein, mailed to the Dempster jMill 
Manufacturing Company, a Nebraska Corporation^ ap- 
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pellant herein, by registered mail, a notice of the de¬ 
termination of a deficiency in income and profit taxes 
in the amount of $37,246.90 claimed by the Commis¬ 
sioner to be due from the Dempster Mill Manufacturing 
Company for the fiscal year ending November 30, 1920, 
under and by virtue of the provisions of the Revenue 
Act of 1918 (P. of R. 7, 8 and 9). 

On the 1st day of October, 1925, the Dempster Mill 
Manufacturing Company duly filed with the United 
States Board of Tax Appeals, hereinafter called the 
Board, a petition for the redetermination of said de¬ 


ficiency in taxes, which 


said petition was given docket 


No. 7684. (P. of R. 3) 


The deficiency iin taxes claimed bv the Commissioner 


to be due from the Dempster Mill Manufacturing Co. 
resulted in part from the inclusion in the gross income 
of the Dempster Mill Manufacturing Company for the 
fiscal year ending November 30, 1920, in computing the 
net income of the Dempster Mill Manufacturing Com¬ 
pany, of a deductible loss of $133,725 the amount in¬ 
vested by the Dempster Mill Manufacturing Company 
in the capital stock of its subsidiary, the Florence Table 
& Lumber Company and $67,354.02 the unpaid and un¬ 
collectible balance of an account receivable due the 


Dempster Mill Manufacturing Company from the said 
Florence Table & Lumber Company, totalling $201,- 
079.02 which loss is claimed by the Dempster Mill Man¬ 
ufacturing Company to have been sustained by it 
through the liquidation on August 1, 1920, of the Flor¬ 
ence Table & Lumber Company, the Dempster Mill 
Manufacturing Company’s subsidiary; and in part 
from the disallowance as a deduction from the in¬ 
come of the Dempster Mill Manufacturing Company 
of an operating expense for the fiscal year ending No- 


vember 30, 1920, in the amount of $30,862 represent¬ 
ing- monies paid to the labor employees of the Demp¬ 
ster Mill Manufacturing- Company pursuant to a profit 
sharing stock bonus plan entered into for the benefit 
of the said labor employees. (P. of R. 9, 10) 

The Dempster Mill Manufacturing Company ! was 
during the fiscal year involved manufacturing andl sell¬ 
ing pumps, mill machinery and farm implements! and 
for income tax purposes was reporting on a fiscal lycar 
basis beginning December 1st and ending November 
30th. (P. of R. 7, 8, 9 and 38) ! 

The Board of Tax Appeals redetermined a deficiency 
for the fiscal year ending November 30, 1920 in| the 
amount of $37,246.90. (P. of R. 20-21) j 

The appeal is taken from a judgment of the Board 
entered November 24, 1928. (P. of R. 20-21) | 

The case is brought to this Court by petition! for 
review filed May 21, 1929 (P. of R. 2 and 22), pursuant 
to sections 1001, 1002 and 1003 of the Act of Congress 
approved February 26, 1926 entitled the RevenuejAct 
of 1926 as amended by the Act of Congress approved 
Mav 29, 1928 entitled the Revenue Act of 1928. ! 

STATEMENT OF FACTS. j 

HE LOSS SUSTAINED BY DEMPSTER M^LL 
MANUFACTURING COMPANY, APPELLANT 
UPON LIQUIDATION OF ITS SUBSIDIARY 
THE FLORENCE TABLE & LUMBER COM¬ 
PANY, AUGUST 1st, 1920. j 

I 

During the year 1894 the Dempster Mill Manufactur¬ 
ing Company purchased the assets of a corporation at 
Florence, Alabama, manufacturing wooden pumps land 
porch columns and operated the plant as a branch 
plant. (P. of R. 38, 47) j 
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The operation proved profitable and the investment 
was increased by the re-investment of the profits in the 
business of the branch plant until January 1st, 1905 
when the total investment amounted to $135,000.00. 
(P. of R. 38) At that time the supply of yellow poplar 
around Florence, Alabama, was exhausted and the 
branch plant was moved to Memphis, Tennessee, and 
separately incorporated under the laws of the State 
of Maine and in time became the Florence Table cV: 
Lumber Company, hereinafter sometimes called the 
subsidiary company. The Dempster Mill Manufactur¬ 
ing Company upon the organization of the subsidiary 
company took 1350 shares of the capital stock being 
all of the stock ever issued (P. of R. 38, 39) at par 
value to the extent of the Dempster Mill Manufactur¬ 
ing Company’s investment in the branch in the amount 
of $135,000.00. (P. of R. 38, 43.) Subsequently the 

Dempster Mill Manufacturing Company sold 13 shares 


of the subsidiarv companv’s stock to the manager of 
the subsidiary company and the investment of the 
Dempster Mill Manufacturing Company in the sub¬ 
sidiary company was $133,700 until 1920 when it was in¬ 
creased to $133,725 by the repurchasing of the mana¬ 
ger’s stock giving the Dempster Mill Manufacturing 
Company 100 per cent ownership of the subsidiary com¬ 
pany ’s stock as of August 1, 1920. (P. of R. 38, 39, 40, 
47, 48, 58) 

The operations of the subsidiary company at Mem¬ 
phis did not prove profitable. The lumber available 
was not suitable for wooden pumps and porch columns 
and it was necessary to materially change the process 
of manufacturing and many experiments were made 
during the years 1905 to 1917. (P. of R. 38, 39, 47, 

52, 53) The cost of these experiments were set up on 
the books of account of the Dempster Mill Manufactur- 


ing Company as an account receivable due from the 
Florence Table & Lumber Company and carried tjor all 
of these years. (P. of R. 43, 51) The amount of jthese 
advances for experimental purposes amounted to $250,- 
656.98 on August 1, 1920. (P. of R. 17, 40, 51, 52, $3) 


The income tax returns of the Dempster Mill Manu¬ 
facturing Company and the Florence Table & Lumber 
Company were from 1909 to 1917 filed separately and 
no deductions were made for these advances for experi¬ 
mental purposes for any of these years. (P. of ft. 17, 
40) The income tax return of the Dempster Mill [Man¬ 
ufacturing Company and the Florence Table & Lijmber 
Company were consolidated for the fiscal years efiding 
November 30, 1918; November 30, 1919; and to August 
1st, 1920, and any losses by the Florence Table & tim¬ 
ber Company due to experimental activities forj that 
period were allowed by the Commissioner as a deduc¬ 
tion and a small profit by the Florence Table & Lum¬ 
ber Company in 1919 was taxed. (P. of R. 17, 4$, 55) 
The profits or losses of the Florence Table & Lum¬ 
ber Company from December 1, 1919 to August l,j 1920 
the date of the liquidation of the Florence Taj)le & 
Lumber Company were absorbed in the valuation of 
the net assets of the Florence Table & Lumber Com¬ 
pany on August 1, 1920. (P.of R. 40, 78, 82, 87) [With 
the exception of the Florence Table & Lumber [Com¬ 
pany's loss of $18,375.25 allowed as a deduction qt the 
close of the fiscal period November 30, 1918 which was 
during the period of affiliation the amount advanced 
by the Dempster Mill Manufacturing Company ^o the 
Florence Table & Lumber Company in the sum of $250,- 
656.87 representing advances for experimental! pur¬ 
poses by the parent company for the years 1905 to 
August 1,1920, had not been deducted by the Deifipster 
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Mill Manufacturing Company on its income tax re¬ 
turns for any or all of these years and the Dempster 
Mill Manufacturing Company has not received the 
benefit of such deduction in the computation of its in¬ 
come and profits taxes. (P. of R. 17, 40) 

On August 1, 1920 the Dempster Mill Mfg. Co. pur¬ 
chased all of the assets of the Florence Table & Lum¬ 
ber Company at their book value in accordance with a 
certified balance sheet of date August 1, 1920 and the 
Dempster Mill Manufacturing Company agreed in pur¬ 
chasing the assets of the Florence Table & Lumber 
Company to assume and pay for all current liabilities 
as shown on the Certified balance sheet. (P. of R. 38, 39, 
40) See Exhibit 2, P. of R. 74-80 inclusive, Exhibit 3, 
P. of R. 80-84, inclusive, Exhibit 4, P. of R. 84, Exhibit 
5, P. of R. 85 to 89 inclusive, Exhibit 6, P. of R. 89 to 
91 inclusive, Exhibit 7, P. of R. 91 to 92 inclusive. 

On August 1, 1920 the Florence Table & Lumber 
Company was indebted to the Dempster Mill Manufac¬ 
turing Company on open account for money advanced 
in the amount of $250,656.87 for advances for experi¬ 
mental purposes. The total value of the assets of the 
Florence Table & Lumber Company less current liabili¬ 
ties and excepting the open account due the Dempster 
Mill Manufacturing Company was $183,302.85 on that 
date. (P. of R. 17, 40) 

In purchasing the assets of the Florence Table & 
Lumber Company their net book value of $183,302.85 
was credited against the indebtedness of $250,656.87 
owed by the Florence Table & Lumber Company to the 
Dempster Mill Manufacturing Company and this net 
value failed to liquidate this indebtedness by $67,354.02 
and there was left on the books of the Dempster Mill 
Manufacturing Company an unpaid account receivable 


of $67,354.02 at the date of liquidation, August 1st, 
1920 (P. of R. 17, 40), Ex. 2 P. of R. 74, Ex. 3 PJ of R. 
809, Ex. 5 P. of R. 85. 

’ I 

The Florence Table & Lumber Company wais dis¬ 
solved by Court decree and the assets having faijed by 
$67,354.02 to liquidate the accounts receivable indebt¬ 
edness, the capital stock of the Florence Table &j Lum¬ 
ber Company as carried on the books of the Denkpster 
Mill Manufacturing Company in the amount of |$133 } - 
725.00 was of no value. (P. of R. 16, 40, Exhibit 4 
P. of R. 84, Exhibit 7 P. of R. 91) 

The Dempster Mill Manufacturing Compamj held 
among its assets 1350 shares of the capital stock pf the 
Florence Table & Lumber Company, which cost i$133,- 
725.00 and on November 15, 1920 by a proper resolution 
of the Board of Directors of the Dempster Mill Manu¬ 
facturing Company, these amounts of $67,354.02 and 
$133,725.00 were charged off to Profit and Loss!as of 
August 1st, 1920, and deducted on the income thx rc- 
turn of the Dempster Mill Manufacturing Coihpany 
for the fiscal year ending November 30, 1920. (|Ex. 7 

P. of R. 91) 


STATEMENT OF FACTS. 

i 

RE LOSS SUSTAINED BY PAYMENT OF ADDI¬ 
TIONAL COMPENSATION TO LABOR! EM¬ 
PLOYEES UNDER THE DEMPSTER MILL 
MANUFACTURING COMPANY, PRpFIT 
SHARING PLAN. 


Beginning with the fiscal year November 1, 1919 to 
November 30, 1920, the Dempster Mill Manufacturing 
Company offered to its labor employees additional 
compensation under a profit sharing plan, the basis of 
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which, provided that labor was to participate in the 
profits of the business. All profits accruing to partic¬ 
ipating labor from the profit sharing plan were turned 
over to a board of trustees to be invested in the com¬ 
mon stock of the Dempster Mill Manufacturing Com- 
pany on the basis of the book value of the common 
stock. Pursuant to the plan this stock was to remain 
in the hands of a board of trustees for a period of five 

vears before a division of the stock could be made to 
* 

the individual owners, and all of the future dividends 
accruing to be paid to the board of trustees for the ben¬ 
efit of the ultimate holders of the stock. The amount 
of money available to participating labor under the 
plan for the fiscal year ending November 30, 1920, was 
$30,862.00. This amount was charged to labor expen¬ 
ditures for the fiscal period ending November 30, 1920, 
and deducted as a labor item on the income tax return 
of the Dempster Mill Manufacturing Company. (Pp. 
of R. 17, 18, 40, 41, 44, 52; Exhibit 1, P. of R. *60 to 74 
inclusive) 

The book value of the Dempster Mill Manufacturing 

Company's stock on November 30, 1920, was $150.00 

per share and pursuant to the profit sharing plan, $30,- 

862.00 was invested by the trustees in the common stock 

•/ 

of Dempster Mill Manufacturing Company at $150.00 
per share. The stbek was actually issued to the trustees 
and the Dempster Mill Manufacturing Company's capi¬ 
tal stock account was credited with $20,575 represent¬ 
ing the par value of the common stock thus issued and 
the Dempster Mill Manufacturing Company's paid in 
surplus was credited with $10,287. (Exhibit 1, P. of R. 
73; P. of R. 18, 44) 

THE FOLLOWING ASSIGNMENTS OF ERRORS 
WILL BE RELIED UPON IN THIS APPEAL; 


I 


1. The Board erred in that it refused to decide that 

the petitioner sustained any loss upon the liquidation 
of its subsidiary, the Florence Table & Lumber i Com¬ 
pany. | 

2. The Board erred in that it refused to decidji that 
the petitioner sustained any loss upon the liquidation 
of its subsidiary, the Florence Table & Lumber jCom- 
panv, which loss was deductible in determining thp tax¬ 
able net income of the petitioner for the fiscal yeat end¬ 
ing November 30, 1920. 

3. The Board erred in that it refused to decide] that 
the petitioner sustained a loss in the amount of ^201,- 
079.02 upon the liquidation of its subsidiary, the jFlor- 
ence Table & Lumber Company during the fiscal year 
ending November 30,1920, which loss was deductible in 
determining the taxable net income of the petitioner 
for the fiscal year ending November 30, 1920. 

4. The Board erred in deciding that the petitioner 

did not sustain any loss upon the liquidation of th'p pe¬ 
titioner's subsidiary, the Florence Table & Lwjnber 
Company during the fiscal year ending November 30, 
1920. * " I 

5. The Board erred in deciding that the loss, if jany, 
sustained by petitioner upon the liquidation of its'sub¬ 
sidiary, the Florence Table & Lumber Company, (dur¬ 
ing the fiscal year ending November 30, 1920, was'sus¬ 
tained prior to March 1, 1913. 

6. The Board erred in deciding that the capital sjtock 
of petitioner’s subsidiary, the Florence Table & Ijum- 
ber Company, owned by the petitioner on March 1, 
1913, was of no value, and that upon the liquidation 
of the petitioner’s subsidiary during the fiscal year 
ending November 30, 1920, the petitioner did not sus¬ 
tain a deductible loss for income tax purposes for paid 
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fiscal year equal to the March 1, 1913, value of this 
stock owned by the petitioner at the date of the liqui¬ 
dation. 

7. The Board erred in deciding that the assets of 
petitioner's subsidiary, the Florence Table & Lumber 
Company, on March 1, 1913, were of no value and that 
upon the liquidation of the petitioner’s subsidiary dur¬ 
ing the fiscal year ending November 30, 1920, the peti¬ 
tioner did not sustain a deductible loss for income tax 
purposes for said fiscal year equal to the March 1, 
1913, value of the subsidiary’s assets. 

8. The Board erred in that it refused to decide that 
the capital stock of petitioner’s subsidiary, the Flor¬ 
ence Table & Lumber Company, owned by the peti¬ 
tioner on March 1, 1913, had a value of $135,000.00 and 
that upon the liquidation of the petitioner’s subsid¬ 
iary during the fiscal year ending November 30, 1920, 
the petitioner sustained a deductible loss for income 
tax purposes for said fiscal year in the amount of 
$133,725.00, the amount the petitioner had invested 
in this stock at the date of liquidation. 

9. The Board erred in that it refused to decide that 
the net assets of petitioner’s subsidiary, the Florence 
Table & Lumber Company on March 1, 1913, had a 
value of $135,000.00 and that upon the liquidation of 
petitioner’s subsidiary during the fiscal year ending 
November 30, 1920, the petitioner sustained a de¬ 
ductible loss for income tax purposes for said fiscal 
year in the amount of $133,725.00, the amount the pe¬ 
titioner had invested in these assets at the date of the 
liquidation. 

10. The Board erred in that it refused to decide that 
the capital stock of the petitioner’s subsidiary, the 
Florence Table & Lumber Company, actually cost the 
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petitioner on March 1, 1913, at least $135,000.00 and 
that upon the liquidation of the petitioner’s subsidiary 
during the fiscal year ending November 30, 1920, the 
stock held by petitioner was of no value and the! peti¬ 
tioner sustained a deductible loss for income ta4 pur¬ 
poses for said fiscal year in the amount of $133,725.00. 
the actual cost of this stock owned by the petitioner at 
the date of the liquidation. 

11. The Board erred in that it refused to decid(j> that 
the assets of petitioner’s subsidiary, the Florence 
Table & Lumber Company, actually cost the petitioner 
on March 1, 1913, $135,000.00 and that upon the liqui¬ 
dation of petitioner’s subsidiary during the fiscal: year 
ending November 30, 1920, petitioner sustained a de¬ 
ductible loss for income tax purposes for said jfiscal 
year in the amount of $133,725.00, the actual co|st of 
these assets owned by the petitioner’s subsidiary at the 
date of the liquidation. 

12. The Board erred in rejecting the testimony of 
C. B. Dempster, President of petitioner, as evidence 
of the value on March 1, 1913, of the capital sto^k of 
petitioner’s subsidiary, the Florence Table & Lumber 
Company owned by the petitioner on March 1, 19l|3. 

13. The Board erred in rejecting the testimony of 
C. B. Dempster, President of petitioner, as evidence 
of the value on March 1, 1913, of the assets of peti¬ 
tioner’s subsidiary, the Florence Table & Luijnber 
Company. 

14. The Board erred in that it refused to decide! that 
the petitioner’s subsidiary, the Florence Table & Lum¬ 
ber Company, was indebted to the petitioner at the date 
of the liquidation of the subsidiary during the fiscal 
year ending November 30, 1920, in the amount of 
$250,656.87 arising from advances made by thq pe- 
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titioner to its subsidiary to November 30, 1920, that 
upon tiie liquidation of the subsidiary the net valua¬ 
tion of the subsidiarv’s assets excluding anv amounts 


owing to the petitioner was $183,302.85, which applied 
against the sum of $250,656.87 owed to the petitioner 
by the subsidiary, left an unpaid balance due the pe¬ 
titioner from the subsidiary in the amount of $67,354.02 
which was a deductible loss for income tax purposes to 
the petitioner for the fiscal year ending November 30, 


1920. 


15. The Board erred in that it refused to decide that 
the monies advanced by the petitioner to its subsidiary, 
the Florence Table & Lumber Company, prior to March 
1, 1913, were advanced for experimental purposes and 
were therefore capital expenditures. 

16. The Board erred in rejecting the testimony of 
C. B. Dempster, President of the petitioner, as evi¬ 
dence of the fact that the monies advanced by the pe¬ 
titioner to its subsidiary, the Florence Table & Lumber 
Company, prior to March 1, 1913, were advanced for 
experimental purposes and were therefore capital ex¬ 
penditures. 

17. The Board erred in deciding that the petitioner 
kept its books for the fiscal year ending November 30, 
1920, on a cash receipt and disbursement basis. 

18. The Board erred in that it refused to decide that 
the petitioner kfept its books for the fiscal year ending 
November 30, 1920, on an accrual basis. 

19. The Board erred in deciding that the petitioner 

treated the monies advanced to its subsidiarv for ex- 

* 

perimental purposes as losses on petitioner’s books. 

20. The Board erred in deciding that the terms of 
petitioner’s profit sharing stock bonus plan entered 
into for the benefit of petitioner’s labor employees was 
not in evidence. 


21. The Board erred in deciding that the capital 


stock of the petitioner issued pursuant to the pet 


tion- 


er’s profit sharing stock bonus plan entered intb for 
the benefit of petitioner’s labor employees for the fiscal 
year ending November 30, 1920, was worth only $70.00 
or $80.00 a share or less than par. 

22. The Board erred in that it refused to decide that 

the capital stock of the petitioner issued pursuant to 
petitioner’s profit sharing stock bonus plan entered 
into for the benefit of petitioner’s labor employees for 
the fiscal year ending November 30, 1920, did h^ve a 
value of $150.00 per share and a total valpe of 
$30,862.00. | 

23. The Board erred in deciding that the evidence 
submitted to substantiate the value of petitioner’s jstock 
issued pursuant to petitioner’s profit sharing (stock 
bonus plan entered into for the benefit of petitioner’s 
labor employees for the fiscal year ending November 
30, 1920, was inadequate to establish a value of $lp0.00 
per share or a total value of $30,862.00. 

24. The Board erred in deciding that the petitioner 
did not actually incur an obligation in the amount off 
$30,862.00 in the fiscal year ending November 30, 1920, 
representing payments paid to petitioner’s laboif em¬ 
ployees pursuant to petitioner’s profit sharing fetock 
bonus plan entered into for the benefit of petitioner’s 
labor employees. 

25. The Board erred in deciding that the petitioner 
did not incur an operating expense for the fiscal jyear 
ending November 30, 1920, deductible for income tax 
purposes for said fiscal year in the amount of $30,8$2.00, 
the amount paid to labor employees pursuant to the pe¬ 
titioner’s profit sharing stock bonus plan entered! into 
for the benefit of said labor employees. 
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26. The Board erred in that it refused to decide that 
the value of the petitioner’s capital stock purchased 
pursuant to the profit sharing stock bonus plan entered 
into for the benefit of petitioner’s labor employees for 
the fiscal year ending November 30, 1920, was of the 
book value of $150.00 per share. 

27. The Board erred in deciding that there was no 
evidence before the Board as to the proper value that 
should be placed upon petitioner’s shares of stock pur¬ 
chased pursuant to petitioner’s profit sharing stock 
bonus plan entered into for the benefit of petitioner’s 
labor employees for the fiscal year ending November 
30,1920. 

28. The Board erred in deciding that there was a 
modification of petitioner’s profit sharing stock bonus 
plan entered into for the benefit of petitioner’s labor 
employees for the! fiscal year ending November 30,1920, 
for the purpose of paying labor employees cash in lieu 
of stock. 

29. The Board erred in deciding in its opinion pro¬ 
mulgated July 11, 1928, and in its said decision and 
order rendered and ordered in the records on Novem¬ 
ber 24, 1928, that the amount of the deficiency in taxes 
due from the petitioner for the fiscal year ending No¬ 
vember 30, 1920, under the provisions of the Revenue 
Act of 1918 is $37,246.90. 


QUESTIONS PRESENTED. 

I. 

I 

UNDER THE REVENUE ACT OF 1918 .MAY A 
DEDUCTIBLE LOSS RESULT TO A PARENT 
COMPANY FROM THE LIQUIDATION Of 1 A 
WHOLLY OWNED SUBSIDIARY. j 

II. i 

I 

MAY THAT LOSS BE MEASURED BY THE IN¬ 
VESTMENT OF THE PARENT COMPANY IN 
THE CAPITAL STOCK OF THE SUBSIDIARY 
COMPANY MADE PRIOR TO THE PERIOD DUR¬ 
ING WHICH CONSOLIDATED RETURNS WERE 
FILED AND WRITTEN OFF BY THE PARENT 
COMPANY AFTER THE PERIOD DURING 
WHICH CONSOLIDATED RETURNS WERE 
FILED. 

I 

I 

III. j 

MAY THAT LOSS BE MEASURED BY 4HE 
BALANCE OF AN UNPAID UNCOLLECTIBLE 
ACCOUNT RECEIVABLE ORIGINATING PR^OR 
TO THE PERIOD DURING WHICH CONSOLI¬ 
DATED RETURNS WERE FILED AND WRITTEN 
OFF BY THE PARENT CORPORATION SUBSE¬ 
QUENT TO THE PERIOD DURING WHICH CON¬ 
SOLIDATED RETURNS WERE FILED. 

zv. I 

MAY CASH TURNED OVER BY A COMPA1NY 
TO TRUSTEES ACTING FOR LABOR EMPLbY- 
EES AND INDEPENDENT OF THE COMPANY 
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PURSUANT TG A PROFIT SHOWING PLAN FOR 
THE BENEFIT OF THE COMPANY’S LABOR 
EMPLOYEES BE CHARGED OFF AS AN OPER¬ 
ATING EXPENSE WHEN SAID MONEY IS IN¬ 
VESTED IN THE CAPITAL STOCK OF THE 
COMPANY AT ITS BOOK VALUE. 

ARGUMENT. 

All of the assignments of error in this case are cov¬ 
ered by the four questions presented. 

Due to the close relation of the first three questions 
they will be discussed at the same time. 

I-II-III. 

PURPOSE OF TAX LAW. 

The purpose of the tax law is to tax all gains and to 
allow all losses as deductions and that generally gains 
from sales made within the tax year must be included 
in taxable income and that losses on sales mav be de- 
ducted from gross income. See 

Remington Rand vs. Commissioner, 33 Fed. (2) 
77, see pg. 78, Paragraph 1, 50 Sup. Ct. Re¬ 
porter, page 39, certiorari denied. 

If there are losses sustained in this case they are de¬ 
ductible under section 234 (a) of the Revenue Act of 
1918. 

It must be conceded that if a corporation purchased 
stock in a lion-affiliated corporation and later sold this 
stock for more than it paid for the stock, a taxable 
gain would result and it also must be conceded that if 
a corporation purchased stock in a non-affiliated cor- 


poration and later sold this stock for less than it paid 
for the stock, a deductible loss would result. See! 

i 

Hays vs. Ganiev Mountain Coal Co., 247! U. S. 
pg. 189. 

The Board lias consistently held that where tlije tax¬ 
payer owns stock in another corporation not affiliated 
with the taxpayer and sells that stock, the gainjs and 
losses resulting are deductible. See Farmers Deposit 
Nat’l Bank, 5 B. T. A. 520, see pg. 522 where the Board 
said: 

“There can be no doubt whatever that undbr the 
provisions of 213 (a) of the Act of 1918 a c|orpo- 
rate taxpayer is liable for taxes upon any gain 
derived from the sale of the capital stock bwned 
by it in another corporation with which it is not 
affiliated. The gain resulting from such a trans¬ 
action is a gain derived from dealings in personal 
property which is specifically made subject to the 
tax by the provisions of section 213 (a)” 

Section 213 (a) although applying to individual in¬ 
comes is incorporated by reference to Section 233 Kvhich 
describes taxable income of corporation taxpayers. 

The Board has only held otherwise where corpora¬ 
tions have filed consolidated returns pursuant tio the 
provisions of section 240 of the 1918 Act. 

APPLICATION OF SEC. 240, 1918 ACT, W^ERE 

SALE IS INVOLVED. 

The question arises whether a taxable gain orja de¬ 
ductible loss results for income tax purposes, where 
two corporations are affiliated within the meanihg of 
Section 240 of the Revenue Act of 1918 which provides 
for the filing of consolidated returns, where the parent 
company sells the capital stock of the subsidiary or 
liquidates the subsidiary. 
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Section 240 of the Revenue Act of 1018 in so far as 


it effects the issues of the case at 


bar is as follows: 


“Section 240 (a) That corporations which are 
affiliated within the meaning of this section shall, 
under regulations to be prescribed for by the Com¬ 
missioner with the approval of the Secretary, 
make a consolidated return of net income and in¬ 
vested capital for the purposes of this title and 
Title III, and the taxes thereunder shall be com¬ 
puted and determined upon the basis of such re¬ 
turn * * i*. In any case in which a tax is as- 

sessed upon the basis of a consolidated return, the 
total tax shall be computed in the tirst instance 
as a unit and shall then be assessed upon the re- 
pective affiliated corporations in such proportions 
as may be agreed upon among them, or, in the 
absence of any such agreement, then on the basis 
of the net income properly assignable to each. 
There shall be allowed in computing the income 
tax only one specific credit of $2,000 (as provided 
in section 236); in computing the war profits credit 
(as provided in section 311) only one specific ex¬ 
emption of $3,000; and in computing the excess 
profits credit (as provided in section 312) only one 
specific exemption of $3,000.” 

This question was passed upon in so far as a sale is 
concerned in the Remington Rand case, 33 Fed. (2) 77, 
see pg. 78 paragraph 2 which is as follows: 

“The theory and purpose of affiliation has been 
explained in the Treasury Regulations (Regula¬ 
tions 45, Article 631) and have recently been com¬ 
mented upon by this Court. 

Ice Service Company vs. Commissioner, 30 Fed. 
(2) 230 


19 


i 
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Commissioner of Internal Revenue vs. Adolpli 
Hirch, 30 Fed. (2) 645 


We cannot find in the letter of section 240,jnor in 
the theory which underlies this legislation, any¬ 
thing which requires that gains or losses be! disre¬ 
garded when stock is sold to outsiders byja cor¬ 
porate owner affiliated with the corporation! which 
issued the stock. Such a sale terminates tlnp affili¬ 
ation which had resulted from its purchase.!” 


In fact in this case the commissioner agreed j that a 
taxable gain or a deductible loss residted ivhere ja 'par¬ 
ent company sold the capital stock of its subsidiary and 
the Commissioner and the taxpayer were in accord on 
this basic principle. See pg. 78, end of paragraph 1 
where the Court states that both parties were jin ac¬ 
cord with this principle. 

The decision in the Remington Rand case is conclu¬ 
sive that where the sale of the stock terminated the 
affiliation a taxable gain or deductible loss may ijesult. 


APPLICATION OF SECTION 240, 1918 ACT 
WHERE LIQUIDATION IS INVOLVED.! 

GRANTING THAT A TAXABLE GAIN OR A 
DEDUCTIBLE LOSS RESULTS WHERE THERE 
IS A SALE, THE QUESTION ARISES WHETHER 
OR NOT A TAXABLE GAIN OR A DEDUCTIBLE 
LOSS RESULTS WHERE THE PARENT COM¬ 
PANY OF AN AFFILIATED GROUP LIQUI¬ 
DATES ITS SUBSIDIARY IN VIEW OF tTHE 
STATEMENT OF FACTS THAT EXIST IN ^HIS 
CASE. I 

THE EFFECT OF LIQUIDATION AND SjA.LE 
ARE THE SAME AND A DEDUCTIBLE LOSS 
RESULTS. 
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That liquidation is equivalent to a sale is settled 
by the Act of 1918 itself. See Section 201 (c) which 
provides as follows: 

“Amounts distributed in the liquidation of a 
corporation shall be treated as payments in ex¬ 
change for stock or shares and any gain or profit 
realized therebv shall be taxed to the distributee 
as other gains or profits. ” 

This action is limited to profits because section 201 
(a) has primarily to do with dividends. Corporate 
losses upon liquidation are covered by Section 234(a)-4 
of the 1918 Act which provides an allowable deduction 
for 


“Losses sustained during the taxable year and 
not compensated for by insurance or otherwise.” 

That the above interpretation is correct is evidenced 
by the fact that in the 1921 Act there is no provision 
made for the taxing of gains upon liquidation but in 
Regulations 62, Article 1545, interpreting section 20L 
202 of the 1921 Act, it is provided that such a gain is 
taxable and that a loss upon liquidation is deductible 
as follows: 


“if the amount received by the stockholder in 
liquidation is less than the cost or other basis of 
the stock, a deductible loss is sustained.” 


The liquidation of an affiliated subsidiary corpora¬ 
tion by an affiliated corporation as completely ter¬ 
minates the affiliation as a sale. In the case of a sale 
the subsidiary continues as a corporate entity, in a 
liquidation the subsidiary is completely wiped out. The 


« 
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sale or liquidation is the closing event in the transac¬ 
tion by which the gain or loss is measured. 

The definition of the term itself, to wit, “liquida¬ 
tion is a fixed and determinate valuation of filings 
which before were uncertain,” See Bouvier's Diction¬ 
ary, indicates a finality more definite and certaiij than 


“sale” 


The term liquidation means “payment”. Secj 

Laidlow v. Abraham, 43 Fed. 297, 298, aijd 
Fleckner vs. President, Directors & Corjipany 
of the Bank of the U. S., 21 U. S. pg. 338, 362, 
8 Wheaton, pg. 338, 362, j 

where the U. S. Supreme Court in passing upon tie use 
of the word “liquidation” stated 


nean- 

above 


“Some criticism has been employed on the 
ing of the word “liquidate” in the resolution 
stated. It is said to mean not a payment, [jut an 
ascertainment of the debts of the bank. We j think 
otherwise. Its ordinary sense, as given bvILexi- 
cograpliers, is to clear away, to lessen debts. | And 
in common parlance, especially among merchants, 
to liquidate a balance, means, to pay it.” 

When the Dempster Mill Manufacturing Company 
liquidated its affiliated subsidiary it received payment 
for the capital stock of the Florence Table & Lumber 
Company owned by it, and received payment f<j>r the 
balance of any account receivable owed bv tliejFlor- 
ence Table <£ Lumber Company as fully as! if it 
had sold outright its interest in the Florence Table & 
Lumber Company. It was in fact a sale as evidenced 
by the action taken. See pp. of R. 74 to 92, Exs. i, 3, 4, 
5, 6, 7. If the Florence Table & Lumber Company had 


been sold to outside parties for $67,354.02 the Demp¬ 
ster Mill Manufacturing Company would have found 
itself in the same position it was in when it liquidated 
the Florence Table & Lumber Company. It is possible 
to visualize a situation where the liquidation of the 
Florence Table & Lumber Company would reduce the 
amount of the loss sustained by the Dempster Mill 
Manufacturing Company, where had the Florence 
Table & Lumber! Company been sold to outsiders, the 
losses might have exceeded the losses that resulted 
upon liquidation. 

It is unreasonable to assume that the law would re¬ 
quire a parent company to sell at a greater loss than 
it would sustain upon liquidation or that the law would 
require a parent company to sell at a lesser gain than 
that to be derived upon liquidation. This would place 
a taxpayer in a position where it could be forced to 
sell, thereby foregoing the more substantial gains that 
would be taxable upon liquidation. That is the rea¬ 
son that the Government has by law and regulation 
provided that in so far as taxable profits and deduct¬ 
ible losses are concerned a liquidation is the same as a 
sale. 

In the appeal of the Riggs National Bank, 17 B. T. A. 
615, the Board has definitely held that a deductible loss 
results where a wholly owned subsidiary is liquidated 
by a parent company. Therefore, It is respectfully 
submitted that where a parent company liquidates a 
wholly owned subsidiary, a taxable gain or a deductible 
loss results. 


I 

I 

I 

I 
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A DEDUCTIBLE LOSS RESULTED II? THIS 
CASE WHEN THE DEMPSTER MILL! MANU¬ 
FACTURING COMPANY LIQUIDATED ITS 
WHOLLY OWNED SUBSIDIARY, THEi FLOR¬ 
ENCE TABLE AND LUMBER COMPANY. 

j 

I 

The case at bar comes within the purview of the re¬ 
cent decision of the Circuit Court of Appeals! for the 
Second Circuit in the case of 

i 

! 

Remington Hand Co. vs. Commissioned of In¬ 
ternal Revenue, 33 Fed. (2) 77; 

50 Sup. Ct. Reporter 39, certiorari denied. 

It was held in this case that where a parent company 
sold the stock of its subsidiary with which it vjas affil¬ 
iated within the meaning of Sec. 240 of the Revenue 
Act of 1918 that a taxable gain resulted. 

p i 

This case was an appeal from a decision of thO Board 
of Tax Appeal, 11 B. T. A. 773, holding that xio taxa¬ 
ble gain or deductible loss could be experience^ where 
a parent company sold the capital stock of a j wholly 
owned subsidiary where the companies were affiliated 
within the meaning of Sec. 240, Act 918. The Board's 
decision followed the Board’s decision in the iBaker- 

j 

Vawter Company case, 7 B. T. A. 594, to thi same 
effect. j 

After the Remington Rand decision in the Cir¬ 
cuit Court of Appeals, the Board of Tax Appeals 
handed down a decision in the Riggs National Bjmk vs. 
Commissioner of Internal Revenue, 17 B. T. A. 615. 

In this case the Riggs National Bank owned! all of 

i 

the stock of an affiliated subsidiary corporation. ! June 
10, 1922, it liquidated its subsidiary by surrendering 
all of the capital stock of the subsidiary and receiving 




in return therefore, all of its assets. The value of the 
assets received upon liquidation was approximately 
$95,000 less than the amount the Higgs National Bank 
had paid for the capital stock of its subsidiary. The 
Higgs National Bank wrote off the loss sustained by 
the liquidation of its subsidiary June 30, 1922. 

The Commissioner in determining the consolidated 
net income of the: Higgs National Bank and its subsidi¬ 
ary during the period of affiliation which ended at the 
date of liquidation, to wit, June 10, 1922, allowed as a 
deduction the operating losses sustained by the sub¬ 
sidiary during the period of affiliation in the amount 
of approximately $41,000, leaving an amount of ap¬ 
proximately $54,000 representing a loss sustained by 
the Higgs National Bank which the commissioner re¬ 
fused to allow as a deduction. 

The Board in its opinion held that the part of the 
operating loss of the subsidiary affiliated bank which 
was sustained during the period of affiliation, having 
once been deducted could not be deducted a second 
time, but that the, loss sustained by the Riggs National 
Bank, outside of the period of affiliation, to wit, ap¬ 
proximately $54,000 was a deductible item for income 
\Jtax purposes. 

The Court held in the Remington Rand case, supra , 
that the taxpayer was entitled to a deduction in the 
amount of the loss that resulted from the sale 
of the subsidiary irrespective of the loss sustained dur¬ 
ing the affiliated period. In other words, the taxpayer 
would be entitled to deduct the whole loss resulting 
from the loss of the subsidiary without reference to the 
amount claimed and allowed on the consolidated return. 

In the case at bar we have a loss that comes within 
the purview of both the Remington Rand decision and 


the Riggs National Bank decision without the Inciting 

effect of the distinction made in the Riggs National 

Bank case by the Board of Tax Appeals. No part of 

the Dempster Mill Manufacturing Company’s l^ss is 

chargeable to the period of affiliation. On the contrary 

all of the loss results from activities outside o|f the 

period of affiliation and said losses were written bff by 

the Dempster Mill Manufacturing Company aft^r the 

period of affiliation. j 

After affiliation ceases as the result of the liqluida- i 

tion of the subsidiary company the parent company ( 

stands as a single economic unit in fact, reporting its 1 

own gains and deducting its own losses and leven 

though a loss may accrue as the result of a parent 

company liquidating its subsidiary company, from \ 

activities prior to the period of affiliation and if ^hese 

losses are deducted as they were in the case at bar 

after the period of affiliation had ceased, there is no • 

basis in the law or the reported decisions for holding • 

that the intervening period of affiliation which js no 

wav affected or caused the loss should be the basils for 
* 

disallowing of loss. j 

It is not necessary in this case to pass upon the 
question where the loss was sustained during the af¬ 
filiated period and where the taxpayer endeavored to 
take the loss during the affiliated period. Thes£ are / 
not the facts in the case at bar. 

It is interesting to note however, that the Board has 
held that losses sustained by a corporation pridr to 
the period of affiliation may be carried over an|d al¬ 
lowed to this same corporation during the affiliated 

I 

period. See 

Struthers-Zeigler-Cooperage Co. vs. Coihmis- 
sioner, 18 B. T. A. 



Docket No. 32,884 

Promulgated December 18, 1929, See pg. 3 of 
pamphlet opinion 

where the board cites Alabama Bv-Products Cor- 

* 

poration vs. Commissioner, 16 B. T. A. 1073. 

“We do not believe that it was the intention of 
Congress to deprive any taxpayer of the benefits 
afforded by Section 204 by the statutory pro¬ 
vision relating to consolidated returns. In our 
opinion there is nothing contained in the statute 
either in express terms or by necessary implication 
which would deprive a corporation of the benefit 
of the net doss provision of the statute merely 
because it was affiliated with another corpora¬ 
tion.’ ’ 

The Board has held that losses sustained bv a cor- 

%/ 

poration after the period of affiliation and as the re¬ 
sult of transactions entered into during the period of 
affiliation may be allowed after the period of affiliation. 

Libertv National Bank vs. Commissioner, IS 

jg rp ^ _ 

Docket No. 22,372 

Promulgated December 16, 1929. 

In this case a banking corporation and an invest¬ 
ment company were affiliated and filed consolidated 
returns for the year 1921. The bank prior to 1921 
purchased liberty bonds, paying therefor, $713,000.00 
and during the period of affiliation sold these liberty 
bonds to the investment company for $735,000.00. In 
the year 1922 the two corporations elected to file sep¬ 
arate returns. During the year 1921 and during the 
period of affiliation the investment company sold a 
portion of these bonds at an increased price over that 
which they had paid for the bonds to the bank. 


During the year 1922 the investment compamf sold 
the remaining bonds at an increased price ovef* and 
above that which they had paid to the banking cor¬ 
poration. 

The commissioner contended that the investment 
company for the year 1922 had made a profit mea¬ 
sured by the difference between the cost of the bonds 
to the bank and what the investment company solid the 
bonds for, on the theory that the sale of the bonds by 
the bank to the investment company during the af¬ 
filiated period was an intercompany transaction Vhich 
could neither result in an income tax to the affiliated 
group or establish the basis for the computation! of a 
gain resulting from the sale of such bonds subsequent 
to the period of affiliation. The Board held, seb pg. 
4, mimeographed opinion 

“No law known to this board barred either cor¬ 
poration from dealing with the other, although for 
tax purposes such transaction could not reshit in 
taxable gain or deductible loss during the period 
in w’hich consolidated returns were required!. In 
the course of its business the petitioner (thje in¬ 
vestment company) purchased certain bondb and 
paid therefor the amount of $725,984.00. Later and 
after the election to file separate returns inj con¬ 
formity with an Act of Congress, it sold the 
same property for $726,128.36. Clearly sincb the 
property involved was not subject to depreciation 
the gain or loss from such sale was the difference 
between cost and selling price. To hold otherwise 
would be to extend the purposes and effects of 
affiliation for income tax purposes by implica¬ 
tion and this is not within the power of the Com¬ 
missioner or of the Board. The plain language 
of the law must prevail. 
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Gould vs. Gould, 245 U. S. 151 
Benziger vs. U. S., 192 U. S. 38 
Shwab vs. Doyle, 258 U. S. 529 
U. S', vs. Anderson, 263 U. S. 179, 187” 

In the Riggs National Bank case, .supra, the court 
also held that a loss sustained as the result of the 
liquidation of a 1 subsidiary after the period of affilia¬ 
tion was a deductible loss. 

So we have decisions bv the board that losses sus- 
tained prior to the affiliation may be carried over and 
taken during the period of affiliation and that losses 
based upon transactions during the period of affilia¬ 
tion accruing after the period of affiliation may be 
taken after the period of affiliation. 

In view of the above it follows that losses accruing 
after the period of affiliation and based upon transac¬ 
tions entered into prior to the period of affiliation, as 
was the situation in the case at bar, are deductible 
losses. 

The loss of the Dempster Mill Manufacturing Com¬ 
pany's investment in the capital stock of the Florence 
Table & Lumber Company and the loss of the balance 
of the account receivable due from the Florence Table 
& Lumber Company to the Dempster Mill Manufactur¬ 
ing Company cannot be classified as intercompany 
transactions and therefore not deductible where con¬ 
solidated returns were filed by the companies. 

In the first place, the purchase of the stock and the 
accrual of the account receivable were both prior to 
the affiliated period and the deductions were taken after 
the affiliation had ceased to exist and the affiliated 
status had been destroyed. As long as the Florence 
Table & Lumber Company existed the loss of the 


Dempster Mill Manufacturing Company couljl not be 
determined, written down or charged off. It j was not 
until after the liquidation of the Florence Table & 
Lumber Company and after the assets of the Florence 
Table & Lumber Company were entirely gope from 
the Florence Table & Lumber Company tjhat the 
realization of the loss occurred to the Dempsjter Mill 
Manufacturing Company. I 

After the complete liquidation of the Florence Table 
& Lumber Company on August 1, 1920, and j the de¬ 
struction of the affiliated status then, and th^n only, 
could the Dempster Mill Manufacturing Company 
calculate its profits or losses. By the very nature of 
the transaction the calculation of the loss! to the 

l 

Dempster Mill Manufacturing Company could! not be 
made until after the liquidation was completed and 
the affiliated status destroyed. ! 

The Board found that the affiliated status ^vas de¬ 
stroyed in this case on August 1, 1920, therefore the 
Dempster Mill Manufacturing Company was sj single 
economic unit affiliated with no one subsequent to the 
liquidation. The liquidation of the Florence Table & 
Lumber Company was the event after which th^ profit 
or loss accrued to the Dempster Mill Manufacturing 
Company. 

A survey of the cases that have been decided by the 
Board would indicate that the Board considers that 
after the sale or liquidation of the stock of a sub¬ 
sidiary by a parent company, the affiliated states still 
continues. This of course, is not true, and tlje fact 
that the law provides for and the commissioner ac¬ 
cepts returns from corporations after the affiliated 
status is destroyed is a conclusive answer to $uch a 
contention. 
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It is respectively submitted that a deductible loss 
for income tax purposes, results when a parent com¬ 
pany liquidates a wholly owned subsidiary and that 
said losses mav be measured bv the value of the 
capital stock of the subsidiary purchased prior to 
affiliation and by an account receivable that accrues 
prior to affiliation both of which are written off after 
the period of affiliation. 

A DEDUCTIBLE LOSS HAS BEEN ESTAB¬ 
LISHED IN THE CASE AT BAR. 

The allowance Of a deductible loss presupposes that 
deductible losses have been sustained by the taxpayer 
in this case. 

The Dempster Mill Manufacturing Company con¬ 
tends it sustained a loss in the amount of $133,725 
which was the Dempster Mill Manufacturing Com¬ 
pany’s investment in the capital stock of the Florence 
Table & Lumber Company, a 100 per cent owned sub¬ 
sidiary on August 1, 1920. 

The Board took the position that the taxpayer had 
not established that the capital stock of the subsidiary 
on March 1, 1913, had a value of $133,725. 

It is respectfully submitted that the Board holding 
on this point is contrary to the uncontradicted evi¬ 
dence in this case and in fact contrary to the findings 
of fact found by the Board itself upon which it bases 
its decision. 

Mr. C. B. Dempster, President of the Dempster Mill 
Manufacturing Company who, for forty years down 
to the present time has been the President and active 
head of the Dempster Mill Manufacturing Company 
and interested in the Florence Table & Lumber Com- 
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pany from 1894 to liquidation, and the one man ih the 
world in a position to give evidence of the value off this 
stock, testified that on March 1, 1913, the capital $tock 
of the Florence Table & Lumber Company ownejd by 
the Dempster Mill Manufacturing Company had a 
value of $133,700. He further testified that he ijased 
the value on the fact that he had been the head of 
these companies over a period of years from the time 
the Dempster Mill Manufacturing Company pureljased 
what subsequently became the Florence Table & Lufnber 
Company and operated it as a branch. That he knew 
from his own personal knowledge that the value ojf the 
assets turned over by the Dempster Mill Manufactur¬ 
ing Company to the Florence Table & Lumber Com¬ 
pany for the capital stock of the company which subse¬ 
quently became the Florence Table & Lumber Com¬ 
pany were worth $135,000. (P. of R. 43) That besides 
the assets there was a cash consideration invojlved. 
(P. of R. 16, 17, 38, 39, 43, 47.) This evidence is not 
disputed and stands unchallenged in the record before 
this Court. 

At this point, appellant wishes to discuss the abtion 
ol* the Board in holding that the evidence does nqt es¬ 
tablish a loss. 
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THE COURT OF APPEALS MAY EXAMINE 
FACTS ON WHICH CONCLUSIONS OF THE 
BOARD OF TAX APPEALS ARE BASED 
DETERMINING WHETHER OR NOT THE 
LAW WAS PROPERLY APPLIED. 

It is recognized that under the statutes and pursuant 
to the decisions that the Appellate Courts hesitate to 
change findings of fact made by the Board of Tax Ap¬ 
peals. These same courts have not hesitated to go into 
the record and clear up inconsistencies in the Board’s 
findings of fact and to change them where sufficient rec¬ 
ord is before the court to justify a change or in lieu 
thereof, to refer the case back for clarifying action bv 
the Board. 

The Board’s decision that the evidence in this case 
does not establish a loss is contrary to its own findings 
of fact. 

The Board found that in 1905 when the corporation 
which subsequently became the Florance Table & Lum¬ 
ber Company was incorporated, the Dempster Mill 
Manufacturing Company invested $135,000 in the cap¬ 
ital stock of the new corporation. (P. of R. 16) 

That on November 30, 1912, the Dempster Mill Man¬ 
ufacturing Company had advanced to the Florence 
Table & Lumber Company for experimental purposes 
$195,208.06. (P. of R. 17) 

That on August 1, 1920, the date of the liquidation, 
the Florence Table & Lumber Company was indebted 
to the Dempster Mill Manufacturing Company in the 
amount of $250,656.87 for experimental purposes. (P. 
of R. 17) 

There is no finding that this experimental expense 
is not a capital item. Including these experimental ex¬ 
penses as a capital item, the Florence Table & Lum- 
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ber Company did not have a deficit on March 1, 1913, 
and its capital stock had a value equivalent to the ad¬ 
mitted cost, to-wit, $135,000. (P. of R. 16) 1337 stares 
representing $133,700 of which was owned bv the 
Dempster Mill Manufacturing Company. 

The Board in its decision refers to the fact that on 
March 1, 1913, the Florence Table & Lumber Condpany 
had a deficit of $71,755 if the amounts advanced tjy the 
Dempster Mill Manufacturing Company were notjto be 
considered as capital items. (P. of R. 17) 

“Deficit” from an accounting point of view is merely 
a bookkeeping figure to keep down the value of assets. 
If the figures that go to make up the deficit are ii^ fact 
capital expenditures and treated as such, the deficit 
becomes a fiction. In other words, it is possible to 
treat any capital expenditures as an expense expendi¬ 
tures and in that way create a deficit when there is no 
deficit in fact. 

The Board’s findings are not definite as to the ^alue 
of the capital stock of the Florence Table & Lumber 
Company and under the decisions the Dempsterj Mill 
Manufacturing Company lias a right to have a definite 
finding as to the value of the capital stock of the Flor¬ 
ence Table & Lumber Company on March 1, 1913. 

See Kendrick Coal & Dock Company vs. Com¬ 
missioner, 29 Fed. (2d) Pg. 559, See pg. 564,| Par¬ 
agraph 4. 


where the court states that it will not, unless qnder ! 
very exceptional circumstances inject itself inti) the J 
field which properly belongs to the Board of Ta>f Ap¬ 
peals as a fact finding body, but (see page 564, para- ! 
graph 6), that in cases before the Board of Taxj Ap- 
peals: 
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“It would seem but just that the taxpayer in 
cases of this kind should be entitled to have find¬ 
ings made as such, so that if he deems advisable 
he may clearly and distinctly challenge them in¬ 
dividually. This he cannot fairly do if the find¬ 
ings must be inferred or picked out from a dis¬ 
cussion embodied in an opinion or memorandum.” 

The above decision applies to the case at bar in that 
the Board of Tax Appeals has not definitely found that 
the capital stock of the Florence Table & Lumber Com¬ 
pany on March 1, 1913, did not have a value of $135,- 
000.00. As a matter of fact the findings of fact in the 
case at bar are susceptible to an interpretation fixing 
a value of $135,000 for the capital stock of the Flor¬ 
ence Table & Lumber Company on March 1, 1913, due 
to the finding by the Board that if the amounts ad¬ 
vanced by the Dempster Mill Manufacturing Company 
for experimentali purposes which the board finds were 
so advanced, were considered as capital items, the Flor¬ 
ence Table <£ Lumber Company did not have a deficit 
on that date. 

Nowhere in the opinion or in the findings of fact 
does the Board say that the advances for experimental 
purposes were not in fact capital items. In view of 
the above opinion on this point alone, the order of the 
Board of Tax Appeals should be reversed as not sus¬ 
tained by the findings and the case should be remanded 
with instructions for such other further proceedings 
as mav be deemed advisable. 

This was the substance of the order in the Kendrick 
Coal & Dock Company case based upon a situation 
where the Board’s findings of fact were indefinite as 
to the market value of certain stock and the B'oard’s 
opinion was definite to the point that it had no value. 
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The evidence submitted and the facts found ajre that 
the advances for experimental purposes were capital 
items. This being so this Court may examine those 
facts to see if, as a matter of law, the expenditures for 
experimental purposes are capital items. 

This court in reviewing the Board’s decisions may 
examine the facts on which the conclusions of the Board 
are based to the extent of determining whether jor not 
the law was properly applied in accordance with such 
fact. See j 

Geo. Feick & Sons vs. Blair, 26 Fed. (2) Pg\ 540, 
see Pg. 542, Paragraph 3. ! 

Under this decision handed down by this iCourt 

* 

granting that the Board has found that the advances 
made by the Dempster Mill Manufacturing Coippany 
to the Florence Table & Lumber Company for Experi¬ 
mental purposes on August 1, 1920, amounted to! $250,- 
656.S7 this Court has the power to decide as a matter 
of law in this case, whether or not the advances! made 
by the Dempster Mill Manufacturing Company for ex¬ 
perimental purposes are capital items. 

The Board erred in rejecting the uncontradictqd tes¬ 
timony of Mr. C. B. Dempster, the President of the 
Dempster Mill Manufacturing Company, in ^ctive 
charge of the business for 40 years (P. of R. 38) |down 
to and including the end of the taxable year involved, 
to-wit, November 30, 1920, that the capital stock Of the 
Florence Table & Lumber Company, a subsidiary of the 
Dempster Mill Manufacturing Company and j with 
which he had been associated from the date of its orig¬ 
inal purchase in 1894 down to the date of its liqudktion, 
August 1st, 1920, had a value on March 1, 1913, of 
$135,000. 
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The Board rejected Mr. Dempster’s testimony for 
the following reasons. See Dempster Mill Manufactur¬ 
ing Company, 12 B. T. A. 1273, See pg. 1276. 

44 Here the evidence indicates that neither the 
assets nor the stock of the Florence Company was 
valuable on that date” (referring to March 1, 
1913) “The loss, if any there was, was sustained 
prior to March 1, 1913, and the formal dissolution 
in 1920 of the Florence Company gave the Demp¬ 
ster Company no new opportunity for a de¬ 
duction. We say tins notwithstanding the oral 
testimony of a witness primarily interested in the 
event that the Florence stock was on March 7 , 
1913 , worth par for in the light of the other evi¬ 
dence we must reject this wit ness's statement as 
an unsupported opinion.” (Italics ours.) 

In other words, the Board rejected Mr. Dempster’s 
testimony because his statement was an unsupported 
opinion. 

The findings of fact upon which the Board’s opinion 
must necessarily be based, as pointed out above, does 
not definitely find that the capital stock of the Flor¬ 
ence Table & Lumber Company was not of any value 
on March 1, 1913. On the contrary the finding as made 
by the Board, see P. of R. 17, is subject to an interpre¬ 
tation that places a value of this stock on March 1, 
1913, above par, due to the fact that the stock under 
the Board’s finding would be above par, if the advances 
made by the Dempster Mill Manufacturing Company 
for experimental purposes are considered capital items 
from the point of view of the Florence Table & Lum¬ 
ber Company. So that in the Board’s finding of fact, 
we find sufficient basis for the opinion expressed by 
Mr. Dempster, that this stock owned by the Dempster 
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Mill Manufacturing Company on March 1, 1913, had 
a value of $133,700. j 

Let us turn to the record to see the reason vfhy the 
Board held that the statement of Mr. Dempster as 
to the value of this stock was an unsupported ojpinion. 

On P. of R. 39 the following is a transcript! of the 
original record in this case. 

i 

“Q. On March 1, 1913, your books of account 
showed an investment in the stock of thp Flor¬ 
ence Pump & Lumber Company of what aijnount? 

Mr. Sherlock: Objected to on the grounds that 
the books and records themselves are the best evi¬ 
dence. 

A. It was 1,337 shares of the preferred s :ock of 
the Florence Pump & Lumber Companv, $133,- 
700.00. 

! 

(Note: **The above objection was pressed by 
the Respondent at the hearing before the 
Board and the objection was sustained, |an ex¬ 
ception was noted bv Petitioner’s counsel. P. 
of R. 21-24.) 

These figures are from a memorandum taken 
from the books of the Dempster Company. 

In my opinion as president of the company, the 
fair market value of the shares of stock pf the 
Florence Pump & Lumber Company on Mdrch 1, 
1913, was $133,700.00.” 

i 

See also P. of R. 43, which is as follows: 

”1 think the book reflects the financial status of 
that business according to their records and as 
they kept their books, without taking into consid¬ 
eration the experimental expense incurred over a 
period of eight or ten years. The Florence! Com- 
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pan}' on March 1, 1913, was solvent. (P. of D. 
16-17) figuring the advances for experimental pur¬ 
poses as an asset. 

Q. You stated that this company was solvent— 
what do you base that on? 

A. I base that answer on the large amount of 
money we had expended as an experimental ex¬ 
pense in trying to arrive at some method of being 
able to cure this gum and other lumber, so we could 
make wood pumps, porch columns, etc., out of it, 
which is an asset just the same as any other re¬ 
search work is.” 

The Board erred in refusing to admit the testimony 
of Mr. Dempster as to the amount of the investment of 
the Dempster Mill Manufacturing Company in the 
capital stock of the Florence Table & Lumber Company 
on March 1, 1913, and further erred in deciding that 
Mr. Dempster’s evidence as to this value was an un¬ 
supported opinion. See 

R. Hoe & Company vs. Commissioner of Internal 
Revenue, 30 Fed. (2) pg. 630. 

In this case a Mr. Kelly testified he had been in 
charge of the company’s business in 1919 and was fa¬ 
miliar with the circumstances and conditions surround¬ 
ing the cancellation of Government contracts after 
the 'World AVar and the company’s re-arrangement for 
civilian business. That he had made a careful study 
of the situation and had estimates prepared on the 
changes that would have to be made. He testified of 
his own knowledge based on his familiarity with the 
operations of the business, he knew that the expenses 
and losses of the kind referred to in the two contracts 
were greater than the $324,000 which was paid. Re- 
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spondent’s counsel made a motion to strikd out this 
testimony (see pg. 631): 

I 

4 ‘upon the ground that the books are thejbest evi¬ 
dence and that it rests entirely in the! witness* 
# * 

opinion.’ * 

i 

i 

The Board sustained this motion and an exception was 
allowed to the taxpayer. j 

On appeal the Circuit Court of Appeals for the Sec¬ 
ond Circuit said in holding for the taxpayer !(see pg. 
634): 

l 

I 

! 

“(5, 6) The objection that the books \j\*ere the 
best evidence was clearly insufficient, for they were 
not necessary at all as a part of the taxpayer’s 
proof. Keene v. Meade, 3 Pet. 1, 7, L. Ipd. 581; 
Forster Mfg. Co. v. Cutter-Tower Co., 2115 Mass. 
136, 101 N. E. 1083; National Ulster Countv Bank 
v. Madden, 114 N. Y. 2S0, 21 N. E. 408, 11 jAm. St. 
Rep. 633. The testimony of Kelly was nojt secon¬ 
dary evidence. Central Commercial Co. vj Jones- 
Dusenbury Co. (C. C. A.) 251 F. 13. If it \vas not 
sufficiently specific, the objection should haye been 
taken for that reason, so that the taxpayer could 
elaborate it further. Burton v. Driggs, 20 Wall. 
125, 22 L. Ed. 299. The witness was a person who, 
more than anv one else, knew the facts anti could 
estimate the expense and loss. We cannot spy that 
his uncontradicted statement that there were ex¬ 
penses greater than the payment made should go 
for nothing, particularly when it was fortified by 
the written admission of the parties that jhe ex¬ 
penses would equal the payments made. jlf any 
valid objection could have been made, it j would 
really have gone to the insufficiency, rathejr than 
to the competency of the evidence. There | seems 
to have been sufficient proof of the ratable Reduc¬ 
tions to be allocated to the gross income ip ques¬ 
tion under article 715 of Regulation 45.” 
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This applies to the refusal of the Board to accept the 
testimony of Mr. Dempster as to what made up the 
original investment in the Florence Table & Lumber 
Company and the value of that investment on March 
1, 1913. ’ (P. of R. 47-48) 

It applies to the Board’s refusal to accept Mr. Demp¬ 
ster’s testimony as to the stock bonus plan for the 
benefit of labor employees of the Dempster Mill Manu¬ 
facturing Company and the refusal of the Board to 
admit in evidence a copy of the resolution covering that 
stock bonus plan subsequently treated in this brief. See 
(P. of R. 40, 41, 42.) (Petitioner’s Exhibit No. 1, 
P. of E. 60 to 74, inclusive.) 

The best evidence rule does not apply in situations 
above referred to. See 

Keene vs. Meade, 3 Pet. 1. 

Burton vs. Driggs, 20 Wall. 125. 

Onslow vs. Tollman, 145 Fed. 753. 

Central Commercial Co. vs. Jones, 251 Fed. 13. 

Devoe vs. N. Y. C. E. R., 174 N. Y. 1. 

It has been decided that where persons who can give 
independent testimony are available or do in fact tes¬ 
tify the books of account may even be excluded as be¬ 
ing inferior evidence. See 

National Ulster Countv Bank vs. Madden, 114 
N. Y. 280. 

Townsend vs. Kerns, 2 Watts (Pa.) 180. 

Dodson vs. Sears, 25 Ill. 513. 

To the same effect, see 

Jones on Evidence, Section 203, Qualifications 
of Rule. 
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See also 

Haugh vs. Heiner, 20 Fed. (2) 921 

where the court held in substance that facts jand not 
bookkeeping entries give rise to taxable income, books 
of account not being evidential, indispensable! or con¬ 
clusive. ! 

It is submitted that the Board erred in striding out 
the testimony of Mr. Dempster as to the capital in¬ 
vested in the Florence Table & Lumber Company and 
as to the amount of the account receivable due ffom the 

i 

Florence Table & Lumber Company, and as! to the 
stock bonus plan of the Dempster Mill Manufacturing 
Company for labor employees. 

The Dempster Mill Manufacturing Company con¬ 
tends it sustained a loss in the amount of $67'354.02, 
which was the balance due and owed to the Dempster 
Mill Manufacturing Company as an account receivable 
from the Florence Table & Lumber Company on August 
1, 1920, the date of liquidation as a result of th^se ad¬ 
vances made to the Florence Table & Lumbeit Com¬ 
pany for experimental purposes. 

The Board in its finding of fact found this loss ex¬ 
isted, but made no reference to it in its opinion, j 

THE ADVANCES MADE FOR EXPERIMENTAL 
PURPOSES WERE CAPITAL EXPENDITURES. 

i 

Mr. Dempster testified that over the period of j years 
up to and including August 1st, 1920, the Denkpster 
Mill Manufacturing Company had advanced substan¬ 
tial sums of money to the Florence Table & Lumber 
Company for experimental purposes, and thajt the 
Dempster Mill Manufacturing Company had consid- 


i 

I 


42 


ered these advances capital items. (P. of K. 16, 17, 40, 
43.) 

The monies advanced to the Florence Table & Lum¬ 
ber Company by the Dempster Mill Manufacturing 
Company and expended in experimental work by the 
Florence Table & Lumber Company were capital ex¬ 
penditures by the Florence Table & Lumber Company 
and not deductible as an expense expenditure. See 
appeal of 

Gilliam Mfg. Company, 1 B. T. A. 967, 

holding in substance that the cost of developing pat¬ 
ents, secret processes, etc*., are capital expenditures 
and the taxpayer has no option to treat such costs as 
deductible expense. See appeal of 

Goodell Pratt Company, 3 B. T. A. 30, 

holding that monies expended in the development of a 
foreign market are capital expenditures. See appeal 
of 

Beaumont Company, 3 B. T. A. 822, 

holding that expenditures made in connection with the 
development of patents are capital expenditures and 
not deductible from gross income as expense. See ap¬ 
peal of 

J. H. Sanford, 2 B. T. A. 181, 

holding that expenditures made by a farmer in the res¬ 
toration of soil fertility preparatory to the actual pro¬ 
duction of crops is a capital expenditure. See appeal 
of 

Consolidated Mutual Oil Company, 2 B. T. A. 

1067, 
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holding that the expense of redrilling and deepening 
an oil well to put it on a productive basis is a capital 
expenditure. See appeal of 

Swaney, 5 B. T. A. 990, j 

holding that the cost of limeing soil for the purpose of 
increasing productiveness over a term of yeafs is a 
capital expenditure. 

The testimonv stands uncontradicted that j these 
monies were advanced for experimental purposes. 

It is the purpose for which the advances are made 
and not the method of recording these advances!in the 
books of account that designates the proper classifica¬ 
tion of these expenditures for income tax purposes. 
In other words, if these advances were in fact mpde for 
experimental purposes, they are capital items ip fact, 
irrespective of the manner in which thev were treated 
on the books of account. i 

i 

That they were considered capital items is evidenced 
by the fact that at no time did the Dempster Mill Man¬ 
ufacturing Company or the Florence Table & Lumber 
Company seek to charge them off as expense itetns for 
income tax purposes. 

The findings of fact by the Board itself give the 
monies advanced by the Dempster Mill Manufacturing 
Company to the Florence Table & Lumber Company, 
a classification of monies advanced for experimental 
purposes. See P. of R. 16: 

i 

“Experiments were conducted upon various 
woods with a view of finding one which would be 
workable. The petitioner advanced the pioney 
necessary to conduct these experiments! and 
charged it to the subsidiary on its books.” | 
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Further, the Board stated: 

“On March 1, 1913, if the amounts expended 
on experiments be not considered as capital items 
the subsidiary had a deficit of $71,755.00“ (See 
P. of R. 17.) 

This statement is a definite finding that the advances 
were for experimental purposes. 

We have a definite finding that the advances were 
made for experimental purposes and no finding that 
they should not be treated as capital items. Irre¬ 
spective of the Board’s finding the uncontradicted evi¬ 
dence substantiates the fact that the advances were 
made for experimental purposes and were at all times 
treated by the Dempster Mill Manufacturing Company 
as advances to the Florence Table & Lumber Com¬ 
pany for that purpose. 

With reference to the deductible loss resulting from 
these advances we have an unusual situation in the 
decision of the Board of Tax Appeals. 

On P. of R. 17 the board in its finding of fact states 
as follows: 

“On Augustjl, 1920, the subsidiar y was indebted 
to the petitioner in the amount of $250,656.87, aris¬ 
ing from advances made by the petitioner to the 
subsidiary. During August and September, 1920, 
the subsidiary was liquidated. Pursuant to reso¬ 
lutions passed by the Boards of Directors of the 
companies, the assets and liabilities of the subsid¬ 
iary were acquired and assumed by the petitioner 
at a net valuation of $183,302.85. This amount 
was applied against the sum of $250,656.S7, leav¬ 
ing a balance of $67,354.02.” 

Here is a definite finding that includes all of the nec¬ 
essary elements of a deductible loss for income tax pur- 



poses. The opinion of the board on the other harid ig¬ 
nores the loss of $67,354.02 and only discusses the pos¬ 
sibility of a loss arising from the Dempster Mill A{anu- 
facturing Company’s writing off the amount invested 
in the capital stock of the subsidiary and a discussion 
relative to the allowance of an operating loss resulting 
from bonuses paid to labor employees of the Dempster 
Mill Manufacturing Company, which will be discfissed 
in the latter part of this brief. 

Further, the liquidation of the Florence Table & 
Lumber Company itself evidences the fact thai the 
stock had a very substantial value on the date of liqui¬ 
dation. The net valuation of the assets of the Florence 
Table & Lumber Company on August 1st, 1920, alt the 
time they were acquired by the Dempster Mill Manu¬ 
facturing Company, without taking into consideration 
the advances made by the Dempster Mill Manufactur¬ 
ing Company for experimental purposes were ^183,- 
302.85. (P. of R. 17, Ex. 2 to 7, inclusive; P. of E. 74 
to 92, inclusive.) 

It is respectfully submitted that on the basis df the 
findings of the board itself and without the citation of 
authority, that there is an allowable deductible lqss of 
$67,354.02, being the unpaid balance of an account re¬ 
ceivable owed by the Florence Table & Lumber Com¬ 
pany to the Dempster Mill Manufacturing Comjpany 
on August 1, 1920, and that the Board erred iii not 
granting this loss, and further erred in ignoring this 
loss in the opinion rendered. 

It is only possible to account for the board’s ignor¬ 
ing this loss from the fact that at the time the decision 
in the Dempster Mill Manufacturing Company j case 
was handed down by the Board of Tax Appeal^, the 
board had definitely committed itself that no gaifi nor 
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loss could result |to a parent company upon the sale 
of its subsidiary, irrespective of whether the trans¬ 
action represented sale of stock or a sale of the assets. 
The Board holding that the parent and subsidiary com¬ 
panies were under the consolidated statutes, a single 
economic unit. See the following decisions: 

Appeal U. S. Trust Company, 1 B. T. A. 901. 

Appeal Interurban Construction Company, 5 B. 

T. A. 529. 

Appeal Farmers Deposit National Bank, 5 B. 

T. A. 520. 

Appeal H. S. Crocker Company, 5 B. T. A. 537. 

Appeal Gould-Coupler Company, 5 B. T. A. 499. 

Appeal Baker-Vawter Company, 7 B. T. A. 594. 

Appeal Remington Rand, Inc., 11 B. T. A. 773. 

This position, however, was definitely set aside by 
the Circuit Court of Appeals for the 2nd Circuit in 
the Remington Rand case and bv the Board itself in 
the Riggs National Bank case referred to above. 

From the point of view of the Dempster Mill Manu¬ 
facturing Company the advances resulted in an ac¬ 
count receivable against which no limitation has run 
and which could only be deducted as a bad debt after 
the worthlessness of the debt had been ascertained 
and the debt had actually been written off on the com¬ 
pany’s books. The facts in this case are that the ex¬ 
penditures made by the Florence Table & Lumber 
Company for experimental purposes were capital ex¬ 
penditures and not expense items and that the money 
advanced by the Dempster Mill Manufacturing Com¬ 
pany to the Florence Table & Lumber Company re¬ 
sulted in an account receivable ascertained to be worth¬ 
less August 1, 1920, and subsequently charged off by 
the taxpayer for the fiscal year ending November 30, 
1920. 
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IT IS RESPECTFULLY SUBMITTED WITH 
REFERENCE TO QUESTIONS I-II-IIJ. 

That the capital stock of the Florence Table $ Lum¬ 
ber Company on March 1, 1913, had a value oij $135,- 
000.00, and that $133,500.00 was the value jof the 
Dempster Mill Manufacturing Company’s investment 
in this stock on that date. 

That on August 1, 1920, the date of the liquidation 
of the Florence Table & Lumber Company, the ^Demp¬ 
ster Mill Manufacturing Company had an investment 
of $133,725.00 in this stock. j 

That the advances made by the Dempster Mill Manu¬ 
facturing Company to the Florence Table & Lumber 
Company were for experimental purposes. 

That these advances were capital items in so jfar as 
the Florence Table & Lumber Company was concerned 
and were expended as such. 

That the value of the stock of the Florence Tkble & 
Lumber Company owned by the Dempster Mill ^lanu- 
facturing Company, August 1, 1920, to wit, $133,725.00, 
and the unpaid balance due from the Florence ITable 
& Lumber Company to the Dempster Mill Manufac¬ 
turing Company on August 1, 1920, as the resplt of 
these advances, to wit, $67,354.02, were deductible 
losses for income tax purposes sustained by the Demp¬ 
ster Mill Manufacturing Company for the fiscal year 
ending November 30, 1920. 

There follows the discussion of the IV question in¬ 
volved in this appeal. 
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IV. 

MAY PROFITS TURNED OVER BY A CORPORA¬ 
TION TO TRUSTEES ACTING FOR LABOR 
EMPLOYEES AND INDEPENDENT OF THE 
CORPORATION PURSUANT TO A PROFIT 
SHARING PLAN FOR THE BENEFIT OF 
THE CORPORATION’S LABOR EMPLOYEES 
BE CHARGED OFF AS AN OPERATING EX¬ 
PENSE WHEN SAID PROFITS ARE IN¬ 
VESTED IN THE CAPITAL STOCK OF THE 
CORPORATION AT ITS BOOK VALUE? 

The right of the Dempster Mill Manufacturing Com¬ 
pany to deduct additional compensation to labor is not 
questioned. 

The evidence is uncontradicted and the findings of 
fact bv the Board show that for the fiscal vear ending 
November 30, 1920, the Dempster Mill Manufacturing 
Company adopted a profit sharing plan whereby labor 
employees would participate in the profits of the busi¬ 
ness. (P. of R. 17, 18, 39 to 42, 45, 52, Ex. 1, P. of R. 
60 to 74.) 

The evidence is uncontradicted that pursuant to the 
profit sharing plan for labor employees the Dempster 
Mill Manufacturing Company set aside from the com¬ 
pany’s profits for the fiscal year ending November 30, 
1920, $30,862. That there was an actual sale of the 
Dempster Mill Manufacturing Company’s capital stock 
to the trustees for the employees under the profit shar¬ 
ing plan at the book value thereof to wit $150 per share 
and that the certificates of stock were actually issued 
and the Dempster Mill Manufacturing Company’s in¬ 
vested capital and surplus increased thereby and che 
Dempster Mill Manufacturing Company lost control 
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i 



of their $30,862 of profit as completely as if they had 
purchased the control stock of a separate corporate 
entity. (P. of R. 41, 42, Ex. 1, P. of R. 72 to 74.) | 

The Board’s findings of fact (P. of R. 17, 18!), set 
out in detail the provisions of the profit sharing plan 
and Ex. 1, P. of R. 60 to 74 inclusive is a copy <t>f the 
resolution adopted by the Dempster Mill Manufactur¬ 
ing Company covering the profit sharing plan. It was 
identified as such bv Mr. Dempster, the President of 
the Company (P. of R. 42) who had previously testified 
in detail to what the plan was and without objbction 
on the part of counsel for the commissioner. 

The Commissioner’s objection to the introduction of 
the copy of the resolution covering the profit scaring 
plan was to the point that the exhibit was not |a cer¬ 
tified copy of any record. It is respectfully subinitted 
that the identification by Mr. Dempster, the president 
of the corporation concerned, that the copy ats sub¬ 
mitted was a copy of the profit sharing plan is suffi¬ 
cient answer to the objection so made. In anyjevent, 
the testimony of Mr. Dempster as to the provisions of 
the plan stands unchallenged in the records. 

See Hoe & Company v. Commissioner, supi'a. 

\ 

The Board, however, in spite of its own findings of 
fact and in spite of the unchallenged testimony of Mr. 
Dempster as to the provisions of the profit sharing 
plan stated in its opinion (See Appeal Dempster Mill 
Manufacturing Company, 12 B. T. A. 1273): | 

“The terms of the plan are not in evidence but 
its general provisions appear as set forth.” ; 

The evidence is uncontradicted that the book value 
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of this stock on November 30, 1920, was $150.00 per 
share (P. of R. 44) (Ex 1, P. of R. 74) but the Board 
in its findings has not seen fit to fix the book value in 
accord with the evidence except inferentially. In its 
opinion, the Board states: 


“we mav not assume that the book value of the 
* 

stock was correctly taken to be $150.00 a share.” 

It is submitted that Mr. Dempster, the president of 
the Dempster Mill Manufacturing Company admittedly 
acquainted with the various details of the business of 
the Dempster Mill Manufacturing Company has testi¬ 
fied without objection to the book value of the stock 
of the Dempster Mill Manufacturing Company on No¬ 
vember 30, 1920, and that if there is no other evidence 
in this record that the book value is other than $150 
per share the board should have so found. The plan 
provided for the purchase at the book value and not 
at the market value. There seems to have been a ten¬ 
dency on the part of the Board to assume that Mr. 
Dempster, president of the Dempster Mill Manufactur¬ 
ing Company was not a reliable witness. This assump¬ 
tion is ill-founded for the reason that the Board mem¬ 
ber who heard this case at no time had an opportunity 
to see or hear Mr. Dempster testify and is ill-founded 
for the further reason that at no place in the record 
of this case was Mr. Dempster’s testimony impeached 
or contradicted. 

The point is made that market value of the Demp¬ 
ster Mill Manufacturing Company’s stock was consid¬ 
erably less than the book value of $150.00 per share. 
This is not material. The bonus plan did not provide 
for purchasing Dempster Mill Manufacturing Com¬ 
pany stock at other than the book value. The impor- 
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tant question here is, did the Dempster Mill Manu¬ 
facturing Company part with $30,682.00 of profit for 
the benefit of their labor employees. If it dic^ it is a 
deductible operating expense. 

Granting that the stock could be purchased! on the 
open market at a value less than $150.00 the Dempster 
Mill Manufacturing Company would have expended 
the same amount of money. To have gone ijnto the 
open market, however, and purchased stock for this 
purpose at a value less than the book valuej of the 
stock, would have been unfair to the owner^ of the 
capital stock of the Dempster Mill Manufacturing 
Company already outstanding, due to the fact] as Mr. 
Dempster pointed out, the stock was actually worth 
$150.00 per share and every other stockholder had 
paid that price for it and there were assets! in the 
Dempster Mill Manufacturing Company equa^ to the 
total amount of the capital stock outstanding at! a value 
of $150.00 per share. I 

The Commissioner contends in substance that the 

i 

taxpayer made a taxable gain measured by thfe differ¬ 
ence between the par value of the stock sold land the 
book value of $150.00 per share the amount received by 
the corporation for the stock and that the par [value of 
the stock should be the amount of the laboif charge 
deduction. 

There are two transactions involved here. 

First, the payment by the taxpayer of $30,$62.00 to 
the trustees of the employees as compensation to the 
employees under the profit sharing plan entered into 
with the employees. 

Second, the sale of $30,862.00 worth of the taxpayer’s 
capital stock to the trustees of the employees dt a book 
value of $150.00 per share pursuant to said profit shar¬ 
ing plan. 
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It is admitted the sum of $30,862 was actually paid 
/ out by taxpayer to the trustees, but it is contended 
bv the Commissioner that this is a deductible labor 
charge item only in the amount of the par value of 
\ taxpayer’s common stock at $100.00 to wit, $20,574.66, 
1 because when taxpayer received $30,862.00 for stock 
at $150.00 per share, taxpayer made a taxable profit 
bf $10,287.33 the difference between the par value and 
the book value of 1 this stock, which said amount was 
charged to taxpayer’s surplus. 

v The sale of this; stock was a capital transaction and 
did not result in a realizable gain to the taxpayer. 
See 


Simmons & Hammond Manufacturing Co. 1 B. 

T. A. 803. 

In this case the taxpayer purchased 94 shares of its 
own stock for $20,947.01, approximately $222.84 per 
share, which said stock had a par value of $100.00 per 
share. Later the same year the taxpayer sold the 94 
shares of stock for $10,340.00, approximately $110.00 
per share, sustaining a loss of $10,607.01 in the trans¬ 
action, which loss the taxpayer sought to charge off. 

The Board held, see page 807, that the purchase and 
resale by the taxpayer corporation of the 94 shares of 
its outstanding capital stock, constituted a capital 
transaction and that upon the resale of the stock for 
$110.00 there was not a realization of a deductible loss 
in any amount to the corporation. That the loss, if 
any, resulted to the remaining stockholders by increas¬ 
ing the proportionate share of the purchasing stock¬ 
holders in the distribution of the corporate assets and 
decreasing that of the remaining stockholders. 

The contrary of this is true in that upon the sale 


of capital stock by a corporation at a price in ^xcess 
of what it may have paid for the stock does not result 
in a realized taxable gain. The gain, if any, Results 
to the stockholders who have a right to participate in 
the assets of the corporation. 

Granting a realizable taxable gain is possible, the 
taxpayer realized no profit on this sale of stock to the 
trustees for the employees, because the ratio (jf sur¬ 
plus to common stock was not increased but ifi fact 
maintained. The taxpayer having credited the capital 
stock account with $20,574.66, representing tlje par 
value of the common stock issued and paid in sbrplus 
was credited with the balance, to wit, $10,287.00. 

The employees becoming holders of the common 
stock, they also became participating joint owiiers of 
the surplus and any distribution of the same j would 
be to their benefit the same as the holders of th0 other 
outstanding common stock. On the other hand if the 
employees had not been charged book value of $150.00 
per share for this stock, they would have shdred in 
the benefit of the existing surplus, without jgiving 
value therefor and to the detriment of the othexi stock¬ 
holders. 

Whether or not the taxpayer received any income 
from this transaction in no way affects the rjght of 
the taxpayer to deduct the full amount paid j to the 
trustee for the employees as a labor charge. 

If the stock in question had had no value, at all, par, 
book or market, it could not be contended that t|he tax¬ 
payer had not paid its employees $30,862.00. 

There have been several bonus to employee cases 
tried before the Board of Tax Appeals but thesie cases 
are distinguishable from the case at bar due to the 
fact they involve the right of the taxpayer to include 
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in invested capital various types of agreements by 
employees to purchase stock. In the cases where funds 
have been taken from the profits other than as divi¬ 
dends for the benefit of employees the taxpayer has 
been allowed to deduct these monies from gross income 
as an operating expense. See 

Appeal Hamilton Manufacturing Co., 3 B. T. A. 

1045. 

In the case at bar we have an absolute segregation 
of profits in a definite amount of $30,862.00 which the 
Dempster Mill Manufacturing Company turned over 
for the benefit of its labor employees. 

This expenditure is an operation expense and de¬ 
ductible under the Revenue Act of 1918. See 

Section 234 (a-1) which in substance provides for 
deducting compensation paid to employees. See also 
Regulation 45, Article 561 under the Revenue Act of 
1918 which provide in substance that corporations are 
entitled to the same deductions as individuals under 
section 214 (a-1) 1918 Act and articles 101 to 111 Reg¬ 
ulation 45. See specifically article 107, Reg. 45 which 
specifically refers to bonus to employees. 

“Art. 107. Bonuses to employees.—Gifts or 
bonuses to employees will constitute allowable 
deductions from gross income when such payments 
are made in good faith and as additional compen¬ 
sation for the services aetuallv rendered bv the 

* •* 

employees, provided such payments, when added 
to the stipulated salaries, do not exceed a reason¬ 
able compensation for the services rendered. Do¬ 
nations made to employees and others, which do 
not have in them the element of compensation or 
are in excess of reasonable compensation for ser¬ 
vices, are considered gratuities and are not de¬ 
ductible from gross income / 9 
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It is respectfully submitted that the Dempster Mill 
Manufacturing Company is entitled to deduct as an 
operating expense for the fiscal year ending November 
30, 1920, the full amount of $30,862.00 paid to labor 
employees pursuant to the Dempster Mill Manufac¬ 
turing Company’s profit sharing plan for the benefit 
of labor employees. 

CONCLUSION. | 

IT IS RESPECTFULLY SUBMITTED WITH 
REFERENCE TO QUESTIONS I, II, III AND AS¬ 
SIGNMENTS OF ERROR 1 TO 19 INCLUSIVE. 

THAT UNDER THE REVENUE ACT OF 1918 
THE DEMPSTER MILL MANUFACTURING COM¬ 
PANY, A PARENT COMPANY SUSTAINED! A DE¬ 
DUCTIBLE LOSS FOR INCOME AND EXCESS 
PROFITS TAX PURPOSES FOR THE FjlSCAL 
YEAR ENDING NOVEMBER 30TH, 1920, BY THE 
LIQUIDATION ON AUGUST 1ST, 1920, OF THE 
FLORENCE TABLE AND LUMBER COMPANY A 
WHOLLY OWNED SUBSIDIARY. 

I 

THAT THE LOSS SUSTAINED IS MEASURED 
BY THE DEMPSTER MILL MANUFACTURING 
COMPANY’S INVESTMENT IN THE CAPITAL 
STOCK OF THE FLORENCE TABLE ANp LUM¬ 
BER COMPANY ON AUGUST 1ST, 1920, T0 WIT: 
$133,725 AND 

THE BALANCE OF AN UNPAID AND UNCOL¬ 
LECTIBLE ACCOUNT RECEIVABLE DUE THE 
DEMPSTER MILL MANUFACTURING COMPANY 
FROM THE FLORENCE TABLE AND LUMBER 
COMPANY ON AUGUST 1ST, 1920, TO 1 WIT: 
$67,354.02. 
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IT IS RESPECTFULLY SUBMITTED WITH 
REFERENCE TO QUESTION IV AND ASSIGN¬ 
MENTS OF ERROR 20 TO 29 INCLUSIVE. 

THAT UNDER THE REVENUE ACT OF 1918 
THE DEMPSTER MILL MANUFACTURING COM¬ 
PANY SUSTAINED AN ADDITIONAL DEDUC¬ 
TIBLE LOSS FOR INCOME AND EXCESS 
PROFIT TAX PURPOSES FOR THE FISCAL 
YEAR ENDING NOVEMBER 30TH, 1920, MEA¬ 
SURED BY THE OPERATING EXPENSES SUS¬ 
TAINED BY PAYING TO LABOR EMPLOYEES A 
PART OF THE NET PROFITS OF THE COM¬ 
PANY TO WIT: $30,862 PURSUANT TO A 
PROFIT SHARING PLAN ENTERED INTO FOR 
THE BENEFIT OF THE SAID LABOR EM¬ 
PLOYEES. 

IT IS RESPECTFULLY SUBMITTED THAT 
UNDER THE BROAD POWERS CONFERRED 
UPON THIS COURT BY SECTION 1003-B OF THE 
REVENUE ACT OF 1926: “TO MODIFY OR TO 
REVERSE THE DECISION OF THE BOARD 
WITH OR WITHOUT REMANDING THE CASE 
FOR RE-HEARING AS JUSTICE MAY RE¬ 
QUIRE”. IT IS WITHIN THE JURISDICTION 
OF THIS COURT TO DETERMINE THE DEFI¬ 
CIENCY OF TAX IN THE CASE AT BAR AND 
THUS AVOID ANY NECESSITY FOR A SECOND 
TRIAL. 


IF THE COURT DOES NOT AGREE THAT IN 
VIEW OF THE RECORD IN THIS APPEAL IT 
CAN NOT MODIFY OR REVERSE THE [DECI¬ 
SION OF THE BOARD IT IS REQUESTED THAT 
THE CASE BE REMANDED FOR SUCH ACTION 
AS THIS COURT MAY DEEM NECESSARY AND 
PROPER. 

i 

i 

Respectfully submitted, 

Louis B. Montfort, 

7 i 

Attorney for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

! 

April Term, 1929 I 

7 ! 


No. 5044 

Dempster Mill Manufacturing Company, 

appellant j 

v . | 

Commissioner of Internal Revenue i 


APPEAL FROM. TIJE BOARD OF TAX APPEALS 


BRIEF FOR COMMISSIONER OF INTERNAL REVENUE 


PREVIOUS OPINION 

I 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals promul¬ 
gated July 11, 1928 (R. 15-20), which is repjorted 
in 12 B. T. A. 1273. i 


JURISDICTION 

I 

The appeal in the above-entitled cause involves 
income and profits taxes for the fiscal year ended 
November 30,1920, in the amount of $37,246.90^ and 
is taken from a decision of the United States Board 

I 

of Tax Appeals (R. 20-21), entered November 24, 


i 


1928. This case is brought to this Court by a peti¬ 
tion for review filed May 21, 1929 (R. 22-33), pur¬ 
suant to the Revenue Act of 1926, c. 27, Sections 
1001,1002, and 1003, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

The following major questions which are exclu¬ 
sive of a number of subordinate and supporting 
questions are presented on this appeal: 

1. May the parent corporation of an affiliated 
group claim a deductible loss of the amount of its 
stock investment and a balance of account for 
money advanced upon liquidation of an insolvent 
subsidiary ? 

2. If such loss, as mentioned in question one, is 
deductible, does the Record in this case sustain the 
claim of appellant that it suffered such loss during 
the taxable year 1920, the Board having held that 
it did not ? 

3. Is the question of sufficiency of the evidence 
to sustain the decision of the Board, either in whole 
or in part, before this court on the Record pre¬ 
sented? 

4. If the question of sufficiency of the evidence 
is presented, does the evidence sustain the Board’s 
decision in the particulars it is claimed to be 
insufficient ? 

5. Where a corporation distributes a share of its 
profits to employees by way of bonus or additional 
compensation, making such distribution in the 
form of its own stock, the stock having a book 
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value of $150 and a par value of $100 pe^ sliare r 
and it only issues stock of the par value jof two- 
thirds of the amount of the bonus but credits its 
surplus account with the amount of the othk* third 
without acouiring any new assets, mav it (deduct 
as expenditures for labor the amount credited to 
surplus as well as the par value of the stock jlssued? 

6. If question No. 5 should be answered! in the 

affirmative, the question is then presented Whether 
the Record in this case sustains appellant’s con¬ 
tention that the stock in question had a boo^v value 
of $150 per share, the Board having held tlialt there 
was not sufficient showing of book value to wjarrant 
a finding on that question ? j 

7. Does Article 33, Regulation 45, as ai bended 
bv Treasury Decision 2992, C. B. 2, p. 76, nieasure 
the value of stock issued by a corporation in pay¬ 
ment of wages for purposes of determining the 
amount of the employer’s deduction as Well as 
the amount of the employee's income? j 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: ! 

Sec. 202. (a) That for the purposeiof as¬ 
certaining the gain derived or loss sustained 
from the sale or other disposition of prop¬ 
erty, real, personal, or mixed, the j basis 
shall be— 

(1) In the case of property acquired be¬ 
fore March 1, 1913, the fair market price 
or value of such property as of that 
date; * * * 
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Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be 
allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or business, 
including a reasonable allowance for salaries 
or other compensation for personal services 
actually rendered, and including rentals or 
other payments required to be made as a 
condition to the continued use or possession 
of property to which the corporation has 
not taken or is not taking title, or in which 
it has no equity; 

***** 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise; 

(5) Debts ascertained to be worthless and 
charged off within the taxable Year. 

Treasury Department Regulations 45: 

Art. 1561. Basin for determining gain or 
loss from sale .—For the purpose of ascer¬ 
taining the gain or loss from the sale or ex¬ 
change of property the basis is (a) its fair 
market price or value as of March 1, 1913, 
if acquired prior thereto, or (b), if acquired 
on or after that date, its cost or its approved 
inventory value. In both cases proper ad¬ 
justment must be made for any depreciation 
or depletion sustained. What the fair mar¬ 
ket price or value of property was on March 
1,1913, is a question of fact to be established 
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by any evidence which will reasonably and 
adequately make it appear. As to invento¬ 
ries see section 203 of the statute and articles 
1581-1588. The fair market value ps of 
March 1, 1913, has no bearing on tpe de¬ 
termination of the invested capital of & cor¬ 
poration for the purpose of the war profits 
and excess profits tax. * * * 

Art. 107. Bonuses to employees. — Bobuses 
to employees will constitute allowable de¬ 
ductions from gross income when such pay¬ 
ments are made in good faith and as Addi¬ 
tional compensation for the services actually 
rendered by the employees, provided such 
payments, when added to the stipulated sal¬ 
aries, do not exceed a reasonable compensa¬ 
tion for the services rendered. Donations 
made to employees and others, which dp not 
have in them the element of compensation or 
are in excess of reasonable compensation for 
services, are considered gratuities and are 
not deductible from gross income. 

Article 33, as amended by Treasury Decision 
2992, C. B. 2, p. 76: j 

Art. 33. Compensation paid other than in 
cash .—Where services are paid for with 
something other than money, the fair market 
value of the thing taken in payment is the 
amount to be included as income. If the Serv¬ 
ices were rendered at a stipulated pride, in 
the absence of evidence to the contrary |such 
price will be presumed to be the fair value 
of the compensation received. Compensa¬ 
tion paid an employee of a corporation in its 
stock is to be treated as if the corporation 

18761—30-2 
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sold the stock for its market value and paid 
the employee in cash. When living quar¬ 
ters, such as camps, are furnished to em¬ 
ployees for the convenience of the employer, 
the ratable value need not be added to the 
cash compensation of the employee, but 
where a person receives as compensation for 
services rendered a salary and in addition 
thereto living quarters, the value to such 
person of the quarters furnished constitutes 
income subject to tax. Premiums paid by 
an employer on policies of group life insur¬ 
ance covering the lives of employees, the 
beneficiaries of which are designated by the 
employees, are not income to such employees. 

STATEMENT OF FACTS 

Two entirely separate sets of facts are involved 
which should be stated separately. The first re¬ 
lates to the appellant’s claim of deductible loss on 
liquidation of its subsidiary corporation, referred 
to as the first division. The second relates to its 
claim of deductible loss on account of operating ex¬ 
penses growing out of a system of bonuses or profit 
sharing with employees, referred to as the second 
division. 

First division: Facts re loss sustained upon liquidation of 

subsidiary company 

Dempster Mill Manufacturing Company, herein¬ 
after called appellant, is a corporation with head¬ 
quarters at Beatrice, Nebraska. In 1894 it pur¬ 
chased the assets and business of a manufacturing 
plant at Florence, Alabama, engaged in the produc- 


tion of wooden pumps and porch columns. ! For 
about ten years this acquired business was profit¬ 
ably operated as a branch of appellant. The in¬ 
vestment was increased from time to time bjy~ the 
addition of profits until in 1904 or 1905 it amounted 
to $135,000. In those years, the exact dati not 
appearing, the business was incorporated und^r the 
laws of Maine as the Florence Pump & Lutnber 
Company, a name that was changed in 1915 to 
Florence Table & Lumber Company. This corpor¬ 
ation will hereinafter be referred to as the| sub¬ 
sidiary. At the time of incorporating in 1904 or 
1905, ajopellant transferred all the assets of the 
business of the corporation and the corporation 


issued to it all its stock, which was of the par Value 
of $135,000. Petitioner continued to hold all this 


stock up to the time of liquidation, hereafter re¬ 
ferred to, except that for a period including ]\farcli 


1, 1913, its holding was reduced to $133,700, the 
other shares being held by its manager. 


Shortly before the time of incorporation, in 

i 

1904 or 1905, a shortage of timber necessary tjo the 
conduct of the manufacturing business of the sub¬ 


sidiary developed in the vicinity of Florence!, and 
it was soon found impossible to run the planf at a 
profit. Investigation was thereupon begun to de¬ 
termine where a sufficient supply of suitable timber 
could be obtained. It was concluded that a 'wood 
known as yellow cottonwood was adapted tp the 
manufacture of the subsidiary’s product, and that 
that wood was available in quantities near ]Mem- 
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phis, Tennessee; whereupon the factory, with such 
part of the equipment as was readily movable, was 
transferred to the vicinity of Memphis. 

Upon attempting to operate the factory with the 
new material it was found that yellow cottonwood 
was so entirely unsuited to the purpose that it could 
not be used, and extensive losses resulted from at¬ 
tempting to use it. Experiments were entered upon 
to determine whether that wood could be so treated 
as to answer the desired purpose; also whether some 
other wood available in quantities could be used. 
These experiments were extensive and expensive 
and continued until about 1912, when it was con¬ 
cluded that the attempt to manufacture out of any 
available timber was a failure, and the corporation 
lost its entire pump business, which was its major 
line. During the experimental and failing period 
appellant advanced large amounts of money to the 
subsidiary which was used for experimental pur¬ 
poses and to meet current obligations and expenses 
incurred in the attempt to carry on the business. 
(R. 51.) These advances vrere charged by appel¬ 
lant on its books against the subsidiary, and on No¬ 
vember 30,1912, they amounted to $195,208.06, and 
were then treated as losses. What these charges 
amounted to on March 1, 1913, is not disclosed by 
the Record, but on August 1, 1920, they had in¬ 
creased to $250,656.87. 

During August and September, 1920, the sub¬ 
sidiary was liquidated and assets of the book value 
of $183,302.85 were turned over to appellant and 
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were credited on its account for advances aggre¬ 
gating, as stated, $250,656.87, leaving a bookkeep¬ 
ing balance due appellant of $67,354.02. What the 
actual value of those assets was is not disclosed. 
The balance thus arrived at was deducted by 
appellant as a loss in making its income-tax Return 
for 1920, together with its investment of $133,700 
in the subsidiary stock. These are the two j items 
on which the deficiency tax, in question ih this 
division of the case, was assessed by the Commis¬ 
sioner and allowed by the Board of Tax Appeals. 

The corporations filed consolidated returps for 
the years 1918 and 1919 and apparently, though 
not definitely shown, for 1920; appellant secured 
the benefit of the subsidiary’s operating loss in 
1918 in the amount of about $18,000. (EL 43.) 
Excluding the advancements from capital items, 
the Board found that the subsidiary wa| con¬ 
fronted by a deficit in assets in the amopnt of 
$71,555 on March 1, 1913, rendering it insolvent at 
that time. 

Supplemental to the findings proper the 'Board 
rendered an opinion in which it found: 

First, that the evidence did not establish la loss. 

Second, that if any loss was established, jit was 
shown to have occurred prior to March 1, 1913. 

Third, that the loss, if any, was relegated to a 
time prior to March 1, 1913, because neither the 
stock or assets of the corporation were of substan¬ 
tial value on that date. 
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Testimony of Mr. Dempster, appellant’s presi¬ 
dent, was introduced, to the effect that on March 1, 
1913, the stock of the subsidiary was worth $133,700, 
and the company was solvent if the advancements 
involved were treated as an asset, but that he did 
not know the value of the other assets. (R. 39, 43.) 
The Board, particularly noticing this evidence, held 
that it was a statement of opinion not entiled to 
credence in the face of the circumstances disclosed 
by the other evidence. 

The foregoing is a summary of the facts found 
bv the Board, and the existence of substantial evi- 
denee to sustain its decision is not challenged by a 
specification or assignment of insufficiency of the 
evidence. (See summarization of assignments in 
the form of questions presented on Page 15 of the 
appellant’s brief.) And only evidence material to : 
assignments is brought to this court. 

Upon the foregoing facts, appellant contended 
before the Board that as a parent corporation is an 
affiliated group, it was entitled under Section 240 r 
Revenue Act of 1918, c. 18, 40 Stat. 1057, 1081, to 
deduct as losses incurred in the liquidation of the 
subsidiary the item of $133,700 invested in stock 
and the item of $67,354, balance of advancements 
after crediting the account with the assets received. 

The Board refused to consider or decide the ab¬ 
stract question of law whether under the circum¬ 
stances a deduction of losses occurring in liquida¬ 
tion in 1920 was allowable, bottoming such refusal 
on the facts and conclusion stated as aforesaid,. 
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that no such loss had been established. The exter¬ 
mination of the Commissioner was accordingly up¬ 
held and judgment ordered in appellee’s favoij, and 
appellant now brings the matter to this court for 
review under an appropriate stipulation of the 
venue. See findings and opinion. (R. 15-20.) 

Second division: Facts re issuance of stock under (profit- 

sharing plan 

In 1920 appellant adopted a profit-sharingj plan 
by which certain parts of the profits were to enure 
to the benefit of its employees. The details are 
set forth in the Board’s finding. (R. 17-18.) The 
important elements of the plan are: The amount 
of bonus or profit to enure to the benefit of em¬ 
ployees is to be satisfied by the issuance of common 
stock of the corporation on the basis of book value, 
the same to be issued and held by a trustee for a 
period of five years. At the end of the year it was 
and it now is contended that the stock of appellant 
had a book value of $150 per share. The bojnuses 

i 

or additional compensation for the year in question 
amounted to $30,862, which appellant paid tj>y is¬ 
suing to a trustee $20,575 par value of stock and 
crediting paid-in surplus with the amount of 
$10,287. (R. 18.) Upon evidence of purchases and 
sales of stock during the current year, the Board 
found that the actual value of the stock was liot in 
excess of $80 a share. The Commissioner having 
allowed a deduction on the basis of $100 a $hare, 

i 

the Board found he had not allowed too littlel. 


i 


12 


The Board then found that appellant had not 
offered sufficient proof from which it could deter¬ 
mine the book value, and that fact was accord¬ 
ingly not determined. It also held that the evi¬ 
dence was not sufficient for it to find, and that it 
could not assume, that by the transaction appellant 
had actually incurred an obligation of $30,862. The 
Commissioner’s decision allowing a deduction to 
the extent of the par value of the issue, which was 
$20,575, was accordingly affirmed. (R. 20.) 

Upon these facts, the Board allowed the deduc¬ 
tion on the basis of $100 or par value and denied 
the deduction based upon the alleged 50% excess 
which was credited to surplus. See findings and 
opinion. (R. 15-20.) 

SUMMARY OF ARGUMENT 
FIRST DIVISION OF CASE 

I 

Since May, 1928, the findings and opinion of the 
Board of Tax Appeals are of equal dignity in de¬ 
termining the facts upon which the Board acted. 
Insurance cO Title Guarantee Co . v. Commissioner, 
36 F. (2d) 842; Commissioner v. Crescent Leather 
Co., 40 F. (2d) 833, 834. 

II 

The burden is upon the taxpayer to show before 
the Board that the Commissioner’s decision was 
wrong, and it must negative every hypothesis upon 
which such decision could be sustained before it is 
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entitled to a reversal. United States v. Rifidskopf, 
105 U. S. 418; Wickwire v. Reinecke, 274 JJ\ S. 101, 
105; Neiman-Marcus Co. v. Lucas (Ct. App.,j D. C.), 
41 F. (2d) 300. 

The taxpayer must not only show that |the de¬ 
cision of the Commissioner was wrong but he must 
go further and make affirmative proof df facts 
from which the Board can determine the j proper 
tax. In the absence of such proof the decision of 
the Commissioner must be sustained. Reinecke v. 
Spalding, 280 U. S. 227, 232-233; United States v. 
Rindskopf, 105 U. S. 418; United States v. finder- 
son, 269 U. S. 422, 443; Botany Mills v. United 
States, 278 U. S. 282, 293; Hubinger v. Commis¬ 
sioner (C. C. A. 2nd), 36 F. (2d) 724, 726-^27. 

in ! 


If the Board was in error in determining that 
appellant’s loss, if any, occurred prior to 1013 and 
was not deductible, still the ultimate decision is cor- 
rect because no deductible loss occurs to a parent 
company on liquidation of its subsidiary during 
the period of affiliation, the transaction being in 
such case intercompany, not leading to loss or gain. 
Utica Knitting Co. v. United States, 68 Ct. Cls. 77, 
certiorari denied, 281 U. S. 739. Authorities such 

as Remington Rand, Inc., v. Commissioned 33 F 

! 

(2d) 77, dealing with sales of the subsidiary, and 
Riggs National Bank v. Commissioner, 17 B+ T. A. 
615, dealing with liquidations outside the affiliated 
period are not in point. 


18761 - 30 - 
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IV 

Appellant failed to sustain the burden of show¬ 
ing that its loss occurred in 1920 instead of prior 
to 1913, as the Commissioner determined. 

The testimony of Mr. Dempster (R. 39) that the 
market value of the stock in 1913 was par and the 
company solvent was an opinion of an interested 
witness, which the Board had a right to reject in 
the face of proof of a long line of circumstances, 
including loss of vast amounts of money in unsuc¬ 
cessful experiments which had then resulted in 
failure. Especially is this true in view of the fact 
that the witness based his opinion on the assump¬ 
tion that the vast sums actually lost in experiments 
were an asset, and he could not give the value of 
any other assets. 

While amounts spent for experimental purposes 
may be capitalized and treated as assets while con¬ 
ditions are such that they are or may be producing 
something of value, they can not be so treated when 
the experiments are over and nothing of value has 
come into existence on account of them. The ex¬ 
periments involved in this case had been concluded 
and resulted in complete failure before 1913. 

That opinion evidence concerning value may be 
rejected under such circumstances is settled law. 
The Conqueror, 166 U. S. 110, 131; W. S. Bogle & 
Co. v. Commissioner, 26 F. (2d) 771; Idaho Power 
Co. v. Thompson, 19 F. (2d) 542, 547; Saxman 
Coal & Coke Co. v. Commissioner (C. C. A 3d), 
decided September 15,1930. 


I 
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I 

| 

When appellant’s loss on its account for ihoney 
advanced had actually occurred and the failing 

i 

condition of the subsidiary was such that in reason 
and good sense it should have been recognised— 

I 

whether that was prior to March 1,1913, or ldter— 
it should have been charged off. Avery v. Commis¬ 
sioner, 22 F. (2d) 6, 7. There was ample appear¬ 
ance of loss during all these years to give notice to 

i 

any reasonable man, and actual knowledge ojj: it is 
shown to have been possessed in 1917 by th4 fact 
that it was claimed as a deduction in that yearj (R. 
57.) Disallowance of a loss in one year do^s not 
entitle a taxpayer to carry it over into other years 

i 

and then deduct it. 

i 

y 


No claim for deduction can be predicated on 
loss of advancements subsequent to March 1,1913, 
because it does not appear that there were any 
such advancements. The account stood at ^195,- 
208.06 November 30, 1912, and at $250,^56.87 
August 30, 1920. Whether it had all accrued 
March 1, 1913, does not appear and can nbt be 
assumed. It will be presumed, on the contrary, 
that it had, as far as that fact tends to support 
the Commissioner’s determination of the ta^. 

VI 


In asking that the moneys advanced by it and 
expended by the subsidiary be treated as capital 
additions creating assets appellant overlooks! that 
there is no basis in the proof for determining What 
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amount was used for experimental purposes. The 

advancements were used indiscriminately to pay 

for experiments and meet general operating 

expenses. (R. 51.) So appellant again failed in 

its burden to furnish a basis for correctly deter- 

«/ 

mining the tax. 

VII 

SUMMARY OF ARGUMENT 

SECOND DIVISION OF THE CASE 

Under the provisions of Article 33, Regulation 
45, supra, a corporation paying employees in its 
own stock can only deduct the value of the stock 
measured by what it would sell at for cash. 
Hence the Commissioner allowed appellant too 
much instead of too little. 

In no event was appellant entitled to a deduction 
of more than the par value of the stock issued. It 
only parted with stock of the par value of $20,575. 
It parted with nothing by crediting $10,287 to sur¬ 
plus. It retained ownership, control, and right to 
use such surplus to the exclusion of the stockhold¬ 
ers who had nothing but the contingent right of 
participation on dissolution and liquidation of the 
corporation if the surplus still existed. In the 
meantime, it might be exhausted in payment of 
operating losses or in any other way determined 
by the corporation. S. Naitove & Co. v. Commis¬ 
sioner (Ct. App., D. C.), 32 F. (2d) 949; United 
States v. Block & Kohner Mercantile Co., 33 F. 
(2d) 196. 


As surplus is a buffer fund to which resprt may 
be had to absorb operating losses, appellant might 
after obtaining deduction of this item in 1920 have 
the use of the money in 1921 or any subsequent 
year that business should prove unprofitable and 
deduct it as an operating loss. This possibility 
demonstrates that the surplus has not passed from 
the corporation to the employees receiving the 
stock in question, for it can not have passdd away 
from the employer to the employee in the form of 
wages and still remain the property of the em¬ 
ployer with which to pay subsequent losses. 

VIII i 

i 

i 

There was no error in the Board’s ruling bn evi¬ 
dence. The objection to the question ask£d Mr. 
Dempster as to the contents of the books of Account 
(R. 39), was properly sustained. The question 
presented is not whether the books were the best 
evidence of appellant's transactions but wjhether 
Mr. Dempster’s statement was the best evidence of 
the contents of the books. 

Part of Mr. Dempster's answer (R. 47-48) to the 
question on cross-examination, how much ca$h had 
been put into the subsidiary company, was properly 
stricken as not responsive. It was a statement not 
suggested by the question but purely voluntary in 
character. The cross-examiner invoked the correct 
remedy to rid the Record of evidence he had not 
sought and if appellant deemed it importanjt and 
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relevant, it was for it to bring it out by proper 

questions. This it did not do. 

Exhibit 1, an alleged copy of an instrument, was 

properly excluded from evidence (R. 42), as not 

the best of original evidence. No foundation had 

been laid for the introduction of secondary evi- 

%/ 

dence. In anv event, the facts as disclosed by the 
excluded instrument were testified to by Mr. 
Dempster and found by the Board to exist, so no 
prejudice resulted even if the ruling was wrong. 

ARGUMENT 

FIRST DIVISION OF CASE 

I 

Findings and the opinion will be taken together to sup¬ 
port Board’s determination 

The decision herein having been rendered sub¬ 
sequent to May 29, 1928, the date the Act of 1928 
took effect, no subtle distinctions between findings 
of facts and pronouncements in the Board’s opinion 
can be maintained. Insurance & Title Guarantee 
Co. v. Commissioner, 36 F. (2d) 842; Commisioner 
v. Crescent Leather Co. (C. C. A. 1st), 40 F. (2d) 
833, 834. 

If anything to the contrary is intended to be said 
in Kendrick Coal & Dock Co. v. Commissioner, 29 
F. (2d) 559, 562, it is purely dictum. Appellant’s 
argument seems to proceed on the theory that the 


opinion is unimportant in determining the facts 
established. 

II I 

The burden is upon appellant in a proceeding before the 
Board of Tax Appeals to establish affirmatively that 
the action of the Commissioner was wrong and in addi¬ 
tion to make such showing as will enable the Board to 
make a correct determination 

The effect of the Board’s decision as evidenced 
by the findings and opinion is that the burdeij is on 
appellant to show that the Commissioner’s deci¬ 
sion was wrong before it can ask a reversal by the 
Board. (R. 19.) This is clearly right under the 
authorities, United States v. Rindskopf, 105; TJ. S. 
418; Wickwire v. Reinecke, 275 U. S. lOlj 105; 
Neiman-Marcus Co. v. Lucas (Ct. App., D. C.), 51 
F. (2d) 300. | 

Not only must the taxpayer show that th^ deci¬ 
sion of the Commissioner was wrong, but he must 

i 

make affirmative proof of facts from which the 

i 

Board can determine the proper tax. Failing in 

i 

this, the decision of the Commissioner must be 
affirmed. Reinecke v. Spalding, 280 U. S. 227, 232- 
233; United States v. Rindskopf, 105 U. S;. 418; 
United States v. Anderson, 269 U. S. 422, 44^; Bot¬ 
any Mills v. United States, 279 U. S. 282, 293; 
Hubinger v. Commissioner (C. C. A. 2d), i36 F. 
(2d) 724, 726-727. 
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III 

No loss of the character claimed by appellant on the 
liquidation of its subsidiary would be deductible because 
the transaction out of which it arose occurred during 
a period of consolidation for which a consolidated return 
was filed 

Appellant claims a loss upon liquidation of its 
wholly owned subsidiary on account of its stock in¬ 
vestment and balance on account of money ad¬ 
vanced, both claims going back of March 1, 1913. 
The Board held that the evidence did not show that 
either the stock or the claims for advancements had 
any value on that date, but on the contrarv showed 
that they had no value. It then held that on account 
of those facts appellant had suffered no loss in fact 
since March 1,1913, if any loss had occurred at any 
time. It then further held that there being no 
showing of loss in fact since March 1, 1913, the 
question whether a loss in intercompany transac¬ 
tions, suffered as claimed by appellant, was deduct¬ 
ible was not presented and would not be decided. 

It is only in the event the Board’s determination 
in regard to the time of loss is wrong that the ques¬ 
tion of deduetibilitv of the character of loss is 
presented. 

Appellant claims that a loss of the character 
involved is deductible on the theory that liquidation 
of a subsidiary is equivalent to “a sale or other 
disposition” of the subsidiary’s stock. 

In support of this theory appellant cites the 
decision of the Circuit Court of Appeals in Rem- 
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ington Rand, Inc., v. Commissioner, 33 F. (2d) 77, 
certiorari denied, 280 U. S. 591; and the decision of 
the Board of Tax Appeals in Riggs National Bank 
v. Commissioner, 17 B. T. A. 615. Neither of these 

' j 

cases are in point. In the Remington Rand case 
the Court sustained the Commissioner in! taxing 

I 

gain upon a sale to outside interests by oiie affili¬ 
ated corporation of its subsidiary’s stock j when a 
consolidated return had been required for the 
period prior to the sale, and separate returns after 
the sale. In the Riggs Bank case a loss was Allowed 
upon the dissolution of a subsidiary when tl\e taxes 

i 

were computed upon the basis of a separate\ return 
after the dissolution. 

i 

The Record shows no such condition with refer¬ 
ence to the returns in the instant case. The dissolu¬ 
tion occurred in August and September, 19(20 (R. 
17), and there is nothing from which it can be 
gathered that separate returns or separate Compu¬ 


tation of the tax was made for the period from 
dissolution to the end of appellant’s fiscal year, 
November 30, 1920 (R. 15). The case falls not 
within the authority of the decisions cited, jbut of 
Utica Knitting Co. v. United States, 68 Ct. (bis. 77, 
certiorari denied, 281 U. S. 739. It was there held 
where a consolidated return was filed for the! whole 

i 

year 1917 and a subsidiary was dissolved i|n De¬ 
cember of the year that proved losses on account 

i 

of the stock of the subsidiary and for advances 
made to it by the parent company were not de- 

1S7G1—30-4 
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ductible. Supporting cases for the decision are 
cited, Page 89. 

IV 

The appellant failed to show that the Commissioner’s 
decision was wrong and failed to adduce evidence of 
facts from whiph the Board could determine the proper 
tax if the Commissioner was in error 


Inasmuch as the Commissioner’s decision is pre¬ 
sumed to he right, it follows that before a taxpayer 

is entitled to a reversal of the Commissioner bv the 

* 

Board he must show that the decision is unwar¬ 
ranted on any hypothesis that might exist to sus¬ 
tain it. 

To state the question differently, if several pos¬ 
sible combinations of circumstances might exist 
that would sustain the Commissioner’s decision, it 
is not sufficient to negative the existence of one, but 
thev must all be negatived. The decision of the 
Commissioner, involved in this case and affirmed 


by the Board, was that appellant lost nothing in 
1920 because that which it claimed to lose during 
that year had, in fact, been lost long before, to 
wit, prior to March 1, 1913. The correctness of 
that determination is dependent on whether stock 
in the subsidiary and its book account were of value 
on that date; and if so, what value. 

If the stock ,and book account were valueless 
March 1, 1913, no loss was suffered in 1920, for, 
by the provisions of Section 202 (a) of the Revenue 
Act of 1918, c. IS, 40 Stat. 1057, loss or gain for a 
given year is to be determined by comparison with 


the value in 1913. United States v. Flcmnery, 268 
U. S. 98; McCaughn v. Ludington, 268 U. sj 106. 

The Board found that on March 1, 1913, jaeither 
the stock in the subsidiary company which appel¬ 
lant then held nor its assets. were of any value, 
hence the loss now claimed had accrued them Pre- 
sumablv, the Commissioner determined th^ same 
thing and appellant had the burden of establishing 
that the stock and assets had value and howl much. 
See authority cited in division 2, supra. 

As to the stock, there can be no question j of the 
applicability of Section 202 (a). It was personal 
property acquired before, but disposed of .subse¬ 
quent to, March 1, 1913, and if valueless, fjien no 
loss occurred in 1920 by reason of the fact that it 
continued to be valueless, and this is tru^ even 
though it might have had a value intermediate the 
two dates. 

Appellant attempted to meet the burqen of 

i 

showing that value existed on March 1, 19jl.3, by 
introducing the testimony of Mr. Dempstfer, its 
president, who testified (R. 39) : 

j 

In my opinion as president of thcj com¬ 
pany, the fair market value of the jdiares 
of stock of the Florence Pump & Lumber 
Company on March 1, 1913, was $133,|700. 

On page 43 of the Record, he reiterates tfie ef¬ 
fect of this bv the statement “The Florence | Com- 
pany on March 1, 1913, was solvent.” Immedi¬ 
ately following the last-quoted statement thp wit¬ 
ness gives the facts on which he bases his opinion 
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(R. 43), and they much qualify his broad general 
statement and limit its effect. The gist of the tes¬ 
timony there recorded is that his opinion of value 
and solvency is based on the assumption or con¬ 
clusion that the advancements that had been made 
by appellant and expended by the subsidiary con¬ 
stituted an asset ; leaving out of consideration that 
particular asset, he could give no information as 
to the value of the assets. 

As far as this testimonv is concerned these ex- 

penditures might be the only valuable asset 

possessed at that time and it palpably constituted 

the main element of value considered bv the wit- 

•/ 

ness. It is obvious that if the advancements re¬ 
ferred to were not in fact a valuable asset giving 
the stock par value or making the corporation sol¬ 
vent, the evidence establishes nothing as to value. 

Another item of evidence came from a former 
employee, Mr. French, who was asked (R. 51): 

At no time while you were in the employ 
of the company did you feel that the Flor¬ 
ence Table & Lumber Company was insolv¬ 
ent or in any 'particular danger of its not 
receiving its regular compensationsf 
(Italics ours.) 

The question, as given, was obviously double, and 
it is plain there is an error in transcription and 
that the real question involved in the underscored 
part was whether the witness felt any danger of 
not receiving his compensation. 


The witness’s answer is, “Not with the backing 
of the parent organization, the Dempster Mill & 
Manufacturing Company of Beatrice.” Th4 plain 
implication is that without the backing pf the 
parent company witness would question the sol¬ 
vency of the subsidiary or anticipate danger bf loss 
of compensation. That the Board’s determination 
that the asset thus referred to by the fitness 
Dempster did not constitute an asset rendering the 
corporation solvent or giving its stock valiie, we 
will attempt to demonstrate in a subsequent! para¬ 
graph. | 

The Commissioner presumably determinejd that 
the stock and the claim for advancements were 

j 

valueless on March 1, 1913, and the Board refused 

to accept the testimony referred to as establishing 

the contrary, deeming it an opinion or conclusion 

not entitled to controlling weight in the fjace of 

other evidence. (R. 19.) It held, accordingly, 

that the loss had already accrued on thatj date. 

This holding involved the determination that 

. i 

the experimental expenditures were not in 1913 a 
valuable asset, whether they were theoretical ] assets 
or not. 

We have no disposition to question that expendi¬ 
tures in conducting experimental work may become 
assets and constitute capital additions. But the 
value of an asset thus created depends upbn the 
character of the experiment, the extent to which it 
has progressed, and the probability of success or 
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failure at any given time; and the question whether 
an asset, growing out of experimental expenditures 
or otherwise acquired, is of value is always a ques¬ 
tion of fact and not of law. 

To illustrate this thought, the cost of work in 
sinking an oil well in a place where oil is likely to 
be or reasonablv may be found adds to the value 
of the property and the assets of the owner as the 
work progresses, and when the well is half com¬ 
pleted a theoretical and accounting asset has been 
created to the extent of the amount expended; but 
when the undertaking approaches a stage where oil 
should be discovered, if there, and no success has 
been realized, the value of the asset rapidly dimin¬ 
ishes: and when ultimate failure has been demon¬ 
strated and the project abandoned, the asset wdll 
have entirely disappeared and a loss resulted that 
needs must deplete the theoretical asset and be ab¬ 
sorbed in operating expenses. It will no longer 
sustain stock value more than a building destroyed 
in course of construction without insurance. 

The Board found that prior to 1905, which was 
about the time of incorporation of the subsidiary, 
the troubles of the company began, due to loss of 
raw material supply, and costly experiments then 
began, which were continuant until 1912, when it 
was determined that they were a failure (R. 16), 
and that by November 30 of that year the advance¬ 
ments amounted to $195,208.06 (R. 17). 

The evidence sustains these findings in every 
respect and shows the utter failure of the experi- 
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ments to create anything of value (R. 38-39), and 
that they resulted in loss (R. 39, f. 46). The!plant 
at Florence in the meantime lay idle and deteriorat¬ 
ing. (R. 47.) Operating losses continued, and in 
1918 amounted to $18,375.25. (R. 43.) The 

struggle of the company to continue in bush jess is 
shown to have been continuous and unsuccessful 
between 1900 and 1912, and by that time the major 
business was practically lost. (R. 52-53.) It ap¬ 
pears, too, that the character of loss now claimed 
was not disclosed or put forward in negotiations 
with the agents of the government (R. 54, 56), and 
that the liquidation of the subsidiary was avojwedly 
after consideration of the tax situations and for the 
very purpose of getting the benefit of dedubtions 
that had been theretofore denied (R. 57). To jspeak 
of the expenditures as an asset instead of an ajccom- 
plished loss of money is to play with words. 

There is nothing in the Record to show whpt the 
advancements and the expenditures amounted to 
on March 1, 1913. It appears that they amounted 
to $195,208.06 November 30, 1912, and $250,056.87 
in August. 1920, but whether the entire amount last 
mentioned had accrued before March 1, 19|L3, or 

i 

accrued in part thereafter is not shown. If iieces- 
sary to the support of the Commissioner’s decision, 
the Board would have been obliged to assume that 
it had accrued then. j 

It seems unnecessary to argue that the evidence 
of the long and fruitless struggle with contiguous 
losses up to November, 1912, aggregating j from 
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$195,000 to $250,000, together with the abandon¬ 
ment of the experiments as a failure, fairly tends 
to show that the company had gotten hopelessly 
involved and that its stock was valueless on March 
1, 1913, and that the moneys expended in experi¬ 
ments which had then failed and been abandoned 
had become losses instead of assets. 

Of what value as an asset were the expenditures 
when the experiment had gone to conclusion and 
proved to have been without result? Of what 
value would that theoretical asset have been in a 
schedule of assets in bankruptcy proceedings? If 
the evidence referred to warranted the inference of 
the company’s insolvency, the testimony of Mr. 
Dempster as to solvency and par value of the stock 
was at best but conflicting evidence to be weighed 
by the Board. The Board considered it only an 
opinion overcome and not to be credited in the 
“light of other evidence.” 

That opinion (evidence of value may, especially 
when given by interested witnesses, be rejected, 
though undisputed, is elementary law, and the 
Board cites, in its opinion, The Conqueror , 166 
U. S. 110, 131, and IF. S. Bogle & Co. v. Commis¬ 
sioner, 26 F. (2d) 771. To these we add Idaho 
Bower Co. v. Thompson , 19 F. (2d) 547, 552; 
Balaian & Katz Corp. v. Commissioner , 30 F. (2d) 
807; J . C. Blair Co. v. Commissioner , 34 F. (2d) 
861: Sax man Coal & Coke Co. v. Commissioner 



(O. C. A. 3d.), decided September 15, 1930; Head 
v. Hargrave, 105 U. S. 45. 


To justify the opinion testified to by Mr.!Demp¬ 
ster that the company was solvent and itk stock 
worth par would require that its assets \Vere of 
sufficient value to discharge its debts, includjing the 
$195,000 or the $250,000, as the correct junount 
may be, owing to appellant, and, in addition, leave 
$135,700 of value for distribution to the stockhold¬ 
ers. Mr. Dempster mentioned no asset other than 
that represented by the advancements, and, when 
pressed on cross-examination, could place njo value 
on any other asset that might exist. 

It follows that with the advancements excluded 
from practical assets, whatever they may have 
been in theory, there is nothing to show that the 
Commissioner was in error and appellant failed 

I 

in its burden to establish error and furnish! a basis 
for a correct assessment by the Board, as required 

i 

by the authorities cited in divisions II, su]\ra. 

That the facts of struggling existence and unsuc¬ 
cessful endeavor to get the business on a going basis 
warranted a finding of insolvencv and worthless- 
ness of the stock, we cite Selden v. Heinei', 12 F. 
(2d) 474. The case involves a discussioh of the 
facts and circumstances warranting the conclusion 
that a loss had occurred in a case where! it was 
claimed by the taxpayer and the right to deduct was 
challenged bv the commissioner. The Coiirt said 
(P- 478): ' | 

, I 

No one, I think, could listen to the evi¬ 

dence produced by the defendant establishing 
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the experimental character of the business 
in which the planintiff and the companies 
were engaged; the tremendous expenses con¬ 
nected with such experiments; their repeated 
and persistent failures; the apparently hope¬ 
less financial condition of the companies; the 
special purpose for which the plant had been 
erected and the machinery installed, suitable 
for no other line of work than that in which 
it was being used; the refusal of other stock¬ 
holders to advance any money to aid in the 

* «/ 

apparently hopeless enterprise; the very 
heavy indebtedness owed by the companies 
to the plaintiff, * * *; the determination 
of the companies, when confronted by this 
apparently hopeless situation, to shut down 
the plant, go out of business, * * *—no 
one could hear this testimony, coming from 
an honest and trustworthy source, without 
agreeing with the plaintiff that the debt in 
question, viewed from every sane and rea¬ 
sonable business standpoint, was worthless 
and should be charged off and a claim of de¬ 
duction therefor made in his tax return. 

Except that the position of the parties was re¬ 
versed, that might have been written of this case. 

In Chicago Eg. Equipment Co. v. Blair, 20 P. 
(2d) 10, a set of circumstances just the reverse of 
those detailed here to show no value, are recited as 
establishing large value. In Avery v. Commis¬ 
sioner, 22 F. (2d) 6, the force of practical circum¬ 
stances is recognized in the following (pp. 7-8): 

A man is presumed to know what a rea¬ 
sonable person ought to know from facts 


brought to his attention. A taxpayer should 
not be permitted to close his eyes to the 
obvious and carry accounts on his bodk as 
good when in fact they are worthless, and 
then deduct them in a year subsequent to 
the one in which he must be presumed to 
have ascertained their worthlessness, i 

i 

* * * * * 

i 

It is the province of the board to deter¬ 
mine, on a review of all the facts and cir¬ 
cumstances surrounding the particular! debt 
sought to be deducted, whether the taxpayer 
knew or ought to have known its worthless¬ 
ness in a prior year. 

This, we think, disposes of appellant’s claim as 
to the $133,700 stock investment. j 

The questions involved in the claim for a deduc¬ 
tion of $67,354.02, balance of appellant’s advance¬ 
ments after crediting the book value of thd sub¬ 
subsidiary’s assets on liquidation, are somewhat 
different than those involved in the claim ju^t dis¬ 
cussed, but they are largely governed by tliej same 
principles. j 

The pertinent facts briefly restated are that dur¬ 
ing a period from 1904 and 1905 to November 30, 
1912, appellant advanced to the subsidiary and 
charged against it on open account $195,^08.06, 
which amount was subsequently increased to ^250,- 
656.87, the time of the increase being undisclosed. 
It is claimed by appellant that these advancements 
were expended in paying the cost of experiments. 
That claim is only true in part; they were expanded 


for experiments and general operating expenses. 
This is shown without contradiction by the testi¬ 
mony of appellant’s witness, Mr. Stone. (R. 51.) 
How much was spent in experiments that might be¬ 
come a capital addition and how much to make up 
operating losses and pay general expenses is not in 
any way disclosed and could not have been found by 
the Board. 

It is said (Br. 44) that there was no finding that 
these expenditures should not be treated as capital 
items. We think the appellant is in error and that 
by plain implication, if not in direct terms, the 
Board found them to be simple losses in operation 
and so treated by the parties in interest. 

It was found (R. 16-17): That the appellant ad¬ 
vanced the money necessary to conduct these ex¬ 
periments and charged it to the subsidiary on its 
books and that the experiments continued until 
1910 or 1912. when it was practically conceded that 
they were unsuccessful, and the company eventually 
lost all its wood pump business; that the amounts 
expended for this purpose were treated on the 
books of the company as losses as of November 30, 
1912; that appellant carried on its balance sheet an 
item captioned “Reserve Florence Table & Lumber 
Company,” which showed a credit balance of $195,- 
208.06; that this reserve was built up by charges of 
loss and gain on the books, and credits to this re¬ 
serve to take care of the operating losses sustained 
by the subsidiary; that on March 1 , 1913, if the 
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I 


i 


amount expended on experiments were not| con¬ 
sidered as capital items, the subsidiary had aj defi¬ 
cit of $71,755. The foregoing would seem (to be 
sufficiently clear findings that the expenditures did 
not constitute capital additions. j 

While there is no specification or assignment of 
the insufficiency of the evidence to support the 
Board’s findings, it is argued that the fact thus 
found as to the treatment of the experimental costs 
as not capital additions is not warranted aijd, in- 
ferentially, that the finding is not supported! 

Meeting this question of the insufficiency of the 
evidence, as though properly before the courtj with¬ 
out waiving the point that it is not presented, we 

i 

call attention to the following: 

Testimony of Mr. Stone, appellant’s auditor 
from 1900 to 1912 (R. 51, 52): J 

At the end of the year these experimental 
expenses were charged into a deficit account 
on the books of the Florence Company, it 
being realized that by charging thefee ex¬ 
penses into a deficit account we were ipaking 
bookkeeping entries, showing the coihpany 
as losing through actual operations, j 
* * * * j * 

I received cash under the profit-sharing 
plan that was in operation at the time I was 
with the Dempster Company. * * * I 

audited the books of the Florence Pump & 
Lumber Company in 1909, 1910, 1911, and 
part of the year for 1912. I set up th e ex ~ 
perimental expense as a deficit. Thd books 
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of the Florence Pump and Lumber Com¬ 
pany were closed and the net results of its 
year’s operations were carried as a deficit. 

Testimony of ,Mr. Charles B. Perry, Internal 
Revenue Agent. (R. 53-54.) This witness audited 
the books of the appellant in 1917, apropos of which 
he testified: 

In making my investigation and report I 
noted the allowance of operating losses sus¬ 
tained by the consolidated companies for the 
years covered by my report. The loss sus¬ 
tained bv the Florence Companv for the 
fiscal years 1917 and 1918 was allowed by me 
in determining the taxable net income of the 
consolidated companies. I did not include 
in the invested capital of the consolidated 
companies as an asset any sums expended by 
the Florence Company for so-called experi¬ 
mental operations. I did not find any items 
set up on, the books and records of the 
Dempster Company or the Florence Com¬ 
pany designated “ Expenses for Experi¬ 
mental Operations.” No claim wras ever 
made that such an item as “Experimental 
Operations Expense” had been omitted 
from invested capital. I first heard of this 
so-called expense for experimental opera¬ 
tions Februarv 23, 1927. 

%/ 7 

Testimonv of Mr. Smith. Internal Revenue 

%/ / 

Agent. (R. 55-56.) This witness examined the 
books of appellant about 1924, investigating several 
prior years’ taxes. No claim was made to him as 
to experimental expenses and additions to capital. 
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(R. 57.) At the time of the investigation witness 

1 

was told by the president, Mr. Dempster, thdt the 
purpose of liquidation in 1920 was to claim josses 
which had been disallowed in 1917 and prior fears. 
He then testified to an examination of appellant’s 
books, going back of 1912, and using his repbrt as 
a memorandum, continued (R. 57-58) : 

I wish to testify that this $195,208.06! is an 
entry purporting to be the accumulated 

losses occasioned bv the Florence Table & 

«/ 

Lumber Company which had been set rup as 
a reserve item November 30,1912, excepjt that 
I do not know whether this was all set up on 
November 30, 1912, or whether that w<js the 
balance on that date in the account on the 
books. All of the items shown on Page 10 of 
my report credited to a reserve for losses of 
the Florence Table & Lumber Company! were 
set up on the books of the Dempster Coippany 
at the time of my investigation with thje pos¬ 
sible exception of those two claims for| addi¬ 
tional depreciation. I am not sure whether 
they were on the books or not. 

i 

This statement by the witness is almost in the 

i 

words of the Board’s finding. 

Testimony of Mr. French, an accountant for 
appellant. (R. 59.) This witness testified that he 
went over the books with Mr. Smith and; they 
agreed upon the facts shown by the books, b{it not 
on the proper conclusions to be drawn. 

The foregoing would seem to furnish ample 
justification for the Board’s finding th^t the 
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parties had treated the expenditures in question 
as losses and not as additions to capital. It there¬ 
fore appears that the Board did find that the 
advances did not, become capital additions, but 
were losses, and were so treated bv the parties in 
interest prior to March 1, 1913, and that such 
finding is amply supported. 

It is immaterial, however, under the facts found 

and disclosed by the evidence, whether there was 

an actual charge-off or treating of the items as a 

loss, if the loss had actually occurred. If, on 

account of the insolvency and the lack of ability 

of the subsidiary to pay in 1913, a loss had, in fact, 

occurred and the taxpayer was in possession of 

such information that he should reasonablv have 

•/ 

known of it, it will be presumed that he did know 

and he can not carrv it forward and claim it in 

•/ 

any subsequent year. This proposition can not be 
better supported than by the opinion in Avery v. 
Commissioner , 22 F. (2d) 6, 7, where it is said: 

The Revenue Act of 1918, * * * 
which applies to this case, permits a tax¬ 
payer, in computing net income, to deduct 
debts ascertained to be worthless and 
charged off within the taxable year. The 
reasonable interpretation of the law is that 
in order to secure a deduction of worthless 
debts they must be charged off in the year 
they are ascertained to be worthless. A man 
is presumed to know what a reasonable per¬ 
son ought to know from facts brought to his 
attention. A taxpayer should not be per- 
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mitted to close his eves to the obvious, and 
to carry accounts on his books as good when 
in fact they are worthless, and then deduct 
them in a year subsequent to the ohe in 
which he must be presumed to have Ascer¬ 
tained their worthlessness. To do so ^ould 
enable him to withhold deductions in his less 
prosperous years, when they would have 
little effect in reducing his taxes, and then 
to apply the accumulation at another time 

to the detriment of the fisc. This would de- 

! 

feat the intent and purpose of the lawJ 

In view of the mounting losses during the period 
of seven or eight years prior to 1913 and th^ con¬ 
tinuous failure of all efforts to make the business 
profitable during that period, it can not in rleason 
be said that appellant did not know in 191$ that 
these advancements were lost. That it wijs ac¬ 
tually known that the losses had occurred is not 
left in doubt when the testimony of Mr. Stone, ap- 
pellant’s auditor, is considered as it appeaijs (R. 
51), where, testifying with reference to a period 
from 1900 to 1912, he says: \ 

I was familiar with the operations of the 
Florence Company during those yearsj, and 
there were large amounts of money ex¬ 
pended, from which no apparent returju was 
derived. At the end of the year the^e ex¬ 
perimental expenses were charged ijito a 
deficit account on the books of the Florence 
Company, it being realized that by Charg¬ 
ing these expenses into a deficit account we 
were making bookkeeping entries, shewing 
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the company as losing through actiial opera¬ 
tions. (Italics ours.) 

Like knowledge must be inferred from the testi¬ 
mony of Mr. Smith (R. 57) : 

I wish ! to testify that this $195,208.06 is 
an entry purporting to be the accumulated 
losses occasioned by the Florence Table & 
Lumber Company which had been set up as 
a reserve item on November 30,1912 * * *. 

It also appears that the same losses had been 

claimed in 1917 and disallowed. (R. 57.) A 

claim for deduction of the losses necessarily car- 

•/ 

ried with it knowledge that they had occurred, and 
in the first year it was known that thev had occurred 
they should have been claimed. Why they w’ere not 
allowed in 1917 does not appear and is immaterial, 
for the improper disallowance of a loss in one year 
does not carry over the right to claim it in subse¬ 
quent years. The important thing is that knowl¬ 
edge of the loss v’as possessed long prior to the 
year for which the deduction is now claimed and 
prior to the year of consolidated return. Such 
being the situation, it can not be successfully con¬ 
tended under the authority of Avery v. Commis¬ 
sioner, supra , that the charge-off might be made 
and deduction claimed in 1920. The statute to the 
effect that deduction must be made in the year of 
discovery has been the same since 1916, Section 21 
(a), Act of 1916, c. 463, 39 Stat. 756. 

Appellant says on Page 33 of its brief that the 
Board in its decision refers to the fact that the sub- 
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sidiary had a deficit in the amount of $71,755 if 
the advancements were not considered as capital 
items. We call attention to the fact that this js one 
of the specific findings, not an opinion reference. 
(R. 17.) It is then argued that it is not clearj what 
the word deficit means and that it may convey the 
idea of a mere bookkeeping fiction. It is elemehtary 
that if findings are capable of different construc- 

i 

tions, a construction must be adopted that will sus- 
tain the conclusion of the trial court. That js but 
another way of saying that the trial court knows 
the meaning it intended and has given its Inter¬ 
pretation of the language used. If there is any 
uncertainty in the findings, that rule must tje ap¬ 
plied, and to ascertain the meaning of a particular 
finding, it must be read in its setting and context 
and the light of the particular matter beingi dealt 
with by the fact-finding bodv. 

Thus viewing this finding, there is no doubt jof its 
meaning. The Board was dealing with thej sub¬ 
ject of actual value of stock and assets, notj with 
fictions of bookkeeping. For the purpose of demon- 
strating lack of actual value, it recites the| long 
and unsuccessful struggle and the concession of 
failure to get results, and that the losses, being cre¬ 
ated, had been treated on the books as existing by 
carrying them into a specific account of losses and 
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Following this, comes the specific finding that 
considering the theoretical claimed asset as of no 
value there was a deficit of $71,755. (R. 16-17.) 


Turning to the opinion we find that the Board 
applied the word deficit in a manner that led to the 
result that neither the stock nor the book account 
had anv value. The word means, according to the 
lexicographer, “a falling short in amount” or “a 
shortage. ’’ These are the only meanings ordinarily 
ascribed to it. The finding in question, therefore, 
means as applied by the Board, that the deficit of 
$71,755 was of such character that it left no value 
in the assets available to meet appellant’s claim of 
$195,208.06 on account. 

There are various contingencies under which this 


might be true, the most likelv being that there were 
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secured or preferred claims sufficient to exhaust all 
assets and leave a shortage of the amount stated 


standing as a barrier to realization on appellant’s 
claims. The abstract correctness of the amount of 
the shortage is not important. It could have been 
omitted altogether. The important thing is that 
the condition of the corporation was such that the 
claims were then losses. 

It is important to keep in mind now that there 
is no assignment or specification of insufficiency of 
the evidence to maintain the finding last discussed, 
and that the only evidence brought to this court is 
that which is material and pertinent to the assign¬ 
ments of error. (R. 92.) It is obvious that there 
was evidence before the Board, not in the Record, 
on this appeal from which the exact figure of $71,- 
755 was arrived at. The Board did not originate 
that figure in imagination. 


The evidence might well have been in connection 
with the accountant’s report from whicja Mr. 
Dempster was refreshing his recollection (JR. 42- 
43), or it might well have been in connection with 
the books of account from which the witnessj Stone 
testified (R. 52-53), or in the Record used by Mr. 
Smith (R. 55-57), which was marked and intro¬ 
duced in evidence as Government’s Exhibits (a) 
(1) and (a) (2) (R. 56), none of which items 
appear in the Record in this court. 

All the evidence not purporting to be befdre the 
court on appeal, it must be presumed tliatj there 
was sufficient evidence to sustain every finding. 
This proposition needs the support of no author- 
itv. If the insufficiencv of the evidence hacl been 
challenged, it is to be assumed that the Record 

i 

would have been amplified accordingly and |would 
have proved sufficient. 

In the state of the Record, as commented bn, we 

i 

insist that the court’s finding that the subsidiary’s 
assets were so valueless that appellant’s claim 
against it were valueless in 1913 must be accepted 
as conclusive. 


V 

On the record no deduction can be allowed for any part 
of the account accruing subsequent to March 1913, 
because there is no evidence of any advancements after 
that date 


We present this point, not because of any posi¬ 
tion directly taken by appellant thus far, but be- 

| 

cause it might reasonably suggest itself to counsel 



or court at any time and we wish to anticipate it. 
It is to be kept in mind that the Record showing of 
the amount of the appellant’s account is limited to 
two specific dates. First, November 30, 1912, when 
it amounted to $195,208.06, and second, to August 
30,1920, when it amounted to $250,656.87. (R. 17, 

40, 57.) Whether the entire ultimate amount had 
accrued March 1, 1913, is not disclosed. In this 
condition of thejproof appellant has failed to meet 
the burden of showing facts from which the Board 
could have made a determination based on the loss 
of any advancements that may have been made 
subsequent to March 1, 1913. Reinecke v. Spald¬ 
ing; United States v. Rindskopf; United States v. 
Anderson; Botany Mills v. United States; and 
Hubinger v. Commissioner, supra, division II. 

VI 

Appellant failed to meet its burden of proof by showing 
what part of the moneys advanced and included in its 
account were used for experimental purposes and what 
part for general operating expenses, and it does not, 
therefore, appear to what extent, if at all, capital assets 
came into existence on account of the advancements 

That all of the $250,656.87, making up appel¬ 
lant’s account, was not used for experimental pur¬ 
poses is undisputed in the evidence. It appears 
that the advancements were used indiscriminately 
to pay for experiments and general operating ex¬ 
penses. See testimony of Mr. Stone, bookkeeper 
and auditor for appellant. (R. 51.) The evidence 
in no way separates the moneys devoted to the two 
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classes of uses. Obviously, moneys used td> meet 
claims of other creditors, pay rolls, and operating 
obligations could not in any event become Capital 
items or contribute to the assets. 

It follows that appellant did not establish facts 
from which the Board could determine the iextent 

l 

to which the deductions in question would be in¬ 
fluenced by additions to capital. The authority 

i 

cited in the last preceding division coveifs this 
proposition also. 

The situation created bv the evidence is not 

* 

helped out by the findings. The Board did hot at¬ 
tempt to separate the advancements intp two 
classes. It found (R. 16) that large amounts of 
money were advanced and used for experimental 
purposes and were treated on the books as j losses 
and charged into a reserve account made |up by 

i 

balancing losses and gains incurred in operating 
the business (R. 17). This can not be construed 
as finding that the whole amount of the account 
had been used for experimental purposes nbr can 
the following finding that the advances August 1, 
1920, equaled $250,656.87 be construed as a finding 
that the whole amount was devoted to experimental 
purposes. 

It follows that the Record fails to shovf facts 

i 

from which the Board could have determined the 
proper assessment on the theory of experiments 
becoming assets and, therefore, it signally f^ils to 
warrant a reversal of the decision. 


I 


ARGUMENT 


SECOND DIVISION OF CASE 

Appellant was not entitled to a deduction in excess of the 
par value of stock issued in carrying out the profit- 
sharing agreement with its employees 

Pursuant to the profit-sharing or bonus plan in¬ 
volved, appellant computed the amount due its 
employees at $33,862. This it proceeded to pay by 
issuing stock to a trustee in the amount of $20,575 
par value and crediting the surplus account with 
$10,287. This was done upon the contention that 
the stock had a book value of 150%. Deduction 
was claimed as for wages paid to the full amount of 
$30,862. The Commissioner and the Board al¬ 
lowed the deduction to the extent of par value of 
the stock issued but denied it as to the additional 
amount of $10,575 credited to surplus. The ques¬ 
tion is whether a deduction of the book value of 
the stock is warranted, and ancillary to that is the 
question whether the stock had, in any event, the 
claimed book value. 

The Board found that the stock had an actual 
value of not to exceed $80 a share (R. 18-19), held 
that the evidence was inadequate to show book 
value, and that it would require an assumption of 
the fact to hold that such value was $150. (R. 20.) 
The question of value, both actual and book, is, of 
course, a question of fact. Ueiner v. Crosby, 24 F. 
(2d) 191. There was ample support for the finding 
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of actual value of not to exceed $80 by the showing 
of sales during the year. (R. 45, 49, 50.) 

If the Board’s finding is justified to th6 effect 
that the stock was not shown to have a book value 
of $150, and that the alleged fact rests purely in 

i 

assumption, its determination is clearly right, and 
appellant can not be heard to complain of its own 

i 

failure to meet the burden of proof or ask that the 
Board speculate on the question. The conclusion 
of the Board that the book value was not shown was 
in disregard of Mr. Dempster’s incidental! state¬ 
ment (R. 44), “ the value of $150.00 was the book 
value of the stock,” as a conclusion not buttressed 
by any facts upon which it could be properlyl based, 
and was predicated on the theory that, bejng an 
opinion by an interested party, the evidence could 
be rejected. Saxman Coal cC* Coke Co. v. Commis¬ 
sioner (C. C. A. 3d), decided September 15', 1930, 
Prentice-Hall Tax Service, 1930, vol. 1, pag£ 1901. 
The court there said, concerning a question oi: value 
(p. 1902): | 

The evidence introduced by the petitioner 
was insufficient to meet the burden cast upon 
it by law. The only evidence tending to sup¬ 
port petitioner’s claims consisted of opinion 
evidence, not founded upon disclosed jor ad¬ 
mitted facts, and on many points at variance 
with facts disclosed. The Board of T^x Ap¬ 
peals was not bound by such opinions, but 
was at liberty to reject them and form its 
own opinion on the facts. 


i 

I 
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The Conqueror; Head v. Hargrave; Idaho 
Power Co. v. Thompson; W. S. Bogle d Co. 
v. Commissioner; BaJaban cG Katz Corp. y. 
Commissioner and /. C. Blair Co. v. Com- 
missioner, supra. 

In this case the evidence of current stock sales 
at from $75 to $80 contradicts the opinion evidence 
that the book value was $150, for book value re¬ 
flects itself somewhat, at least, in sales value. It 
is unimportant, however, whether the stock had a 
book value of $150 or not, for in no event could a 
deduction be had greater than par value. Article 
33, Regulations 45, 1920, supra > provides “ Com¬ 
pensation paid an employee of a corporation in its 
stock is to be treated as if the corporation sold the 
stock for its market value and paid the employee 
in cash.” 

It may be argued that the quoted regulation ap¬ 
plies only to the income of the employee and not to 
the deduction of the employer. It is difficult, how¬ 
ever, to believe that it was intended to give stock 
one value as measuring the employee’s income and 
another as measuring the employer’s deduction. 
The language is, the compensation paid is to be con ¬ 
sidered as though the corporation had sold the 
stock and paid out the cash, in which event the 
employer w 7 ould have parted with just what the 
employee received. Can it be that the same stock 
is to be deemed of the value of $100 for employer’s 
deduction and $50 for employee’s income? 
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Let us test the question by considering another 
clause of the regulation: j 

When services are paid for with something 
other than money, the fair market value of 
the thing taken in payment is the amount to 
he included as income. j 

Literally, the language is only applicable to the 
receipt of income, but taxation is a practical sub¬ 
ject to be dealt with in a practical way, avoiding 
absurdities and anomalies. Let it be supposed that 
a corporation employer carries on its books a given 
asset at a thousand dollars, a bond, for exahiple, 

i 

of that par value, but which is only, in fact,j of a 
fair market value of $500. The employee jmust 
account for only the market value, $500, in listing 

I 

his income. May the employer treat it as bf its 
book value and deduct as wages paid $1,000? It 
would seem as though the measure would b^ the 
same, both as to income and deductibility. If the 
rule laid down in the regulations prevails, clbarly 
the appellant was allowed too much, as was 'inti¬ 
mated by the Board. 

It is not, however, solely upon the regulation in 
question that we urge that par value is the ^imit 
of deductibility where a corporation issues its jown 
stock in payment of wages. Independent of; the 
regulation, par value limits the amount of the 
deduction appellant is entitled to. This proposi¬ 
tion involves the consideration of some general 
and well-understood principle of corporation Jaw. 
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When a corporation issues its treasury stock, it 
becomes obligated to the stockholders to the extent 
of par value of the stock issued and its stock 
liability is accordingly increased. In such case an 
actual unqualified obligation arises on the part of 
the corporation to the stockholder. 

This liability can not, however, be enforced or 
realized upon until, and if, the corporation is dis¬ 
solved and liquidated. When the stock in question 
was issued appellant became actually liable to the 
recipients of the stock or their successors, hence 
parted with value to the extent of the face value. 
No right exists in the corporation to impair the 
capital and thus impair the stock liability, and if 
the capital is impaired, insolvency is the result. 
These propositions are elementary. 

The situation with reference to surplus, however, 
is entirely different. In Farrington v. Tennessee, 
95 U. S. 679, 686, the Supreme Court in defining 
capital distinguished it from surplus in the follow¬ 
ing language: 

The capital stock is the money paid or 
authorized or required to be paid in as the 
basis of the business of the bank, and the 
means of conducting its operations. It rep¬ 
resents whatever it mav be invested in. If 
a large surplus be accumulated and laid by, 
that doe^ not become a part of it. The 
amount authorized can not be increased 
without proper legal authority. If there be 
losses which impair it, there can be no 
formal reduction without the like sanction. 


No power to increase or diminish it belongs 
inherently to the corporation. It is a trust 
fund, held by the corporation as a trusiee. 

Eisner v. Macomber, 252 U. S. 189 ? 209, 

210 . ! 

On the contrary, surplus belongs to and libs al¬ 
ways within the control of the corporation |to be 
disbursed in dividends, used for the purchase of 
property, or devoted to meeting losses in operation. 
It is the corporation’s and not the stockholder’s as 
absolutely as engines and boilers. In fact,; it is 
made up of engines, boilers, and other property, as 
well as cash. It is a mere excess of assets over lia¬ 
bilities as carried on the books; an accounting 

i 

fiction to bring about a balancing of assets and 
liabilities. In the instant case, appellant at the 
end of its year owned property or money tkjat, as 
entered on the books, gave its stock an apparent 
value of $150 per share. 

All that was done was to say we will from npw on 
call an unidentified $10,287 worth of these assets 
surplus and by an accounting fiction transform 
them into a liability, still keeping the asset oi\ fund 
as our own, however, to do with as we see fit, jfast as 
we have in the past. 

In discussing the effect of a stock dividend on 
the real relations of the corporation and stock¬ 
holders, the Supreme Court in Eisner v. Macdmber, 
252 U. S. 189, 209-211, deals with the effect of such 
bookkeeping transactions in a way that leaves 
nothing more to be said. 


By making the bookkeeping entry, giving the 
name surplus to $10,287 of that which had previ¬ 
ously been undivided profits or cash in bank repre¬ 
sented by a credit balance, the corporation parted 
with nothing. It is plain, too, that whatever the 
form of excess asset before the bookkeeping entry 
was made it was a part of the gross assets that 
entered into the book value of $150 per share. Yet 
it is said that the transfer of this amount to sur¬ 
plus preserved equality between the stockholders 
by contributing a new surplus of 50% for the new 
stock. We think it is entirely immaterial whether 

the transaction conducted one wav or another 

•/ 

might be fair or unfair to other stockholders as is 
argued in appellant’s brief, but there is a fallacy 
in this assumption. 

The real situation is that counting the sum in 
question, then on hand, with all other assets, the 
corporation appeared to have $150 of assets back 
of each $100 share of stock, by the issuance of 
new shares, the ratio between assets and stock was 
changed and the mere shifting of the position of 
the assets did not restore it; to do that would re¬ 
quire the contribution of $10,275 of entirely new 
assets. 

Whether this theoretical shifting of assets by a 
credit to surplus constitutes a passing of some¬ 
thing of value from employer to employees can be 
tested by an analysis of the results that may fol¬ 
low. Having credited the amount to surplus, ap¬ 
pellant treats it as gone from it in the form of 
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wages deductible in 1920, though it still hhs it in 
possession, controls it, and can use it. It ([an not 
be successfully claimed, however, that if business 

i 

had proved unprofitable and an operating jloss of 
$10,287 had occurred in 1921, or any subsequent 
year, the corporation could not have resorted to 
this same surplus, used it to pay operating! losses, 
and deducted it again. 

The stockholders have acquired no rightj to the 
surplus superior to that of the corporation, but 
only an inchoate and conditional right to partici¬ 
pate in its distribution if it continues to exist at 

l 

the time of dissolution, and it is within the power 
of the corporation at all times to use it, land to 
lose it, in the conduct of the business. Ho\f can it 
be said, we ask, in all seriousness, that appellant has 
made a deductible expenditure to its employees of 
moneys that remains in its control and ownership 
available to meet operating losses in a subsequent 
year ? | 

Mere bookkeeping entries do not establish 
rights. Douglas v. Edwards, 298 Fed. 229, 234; 
Eaton v. English & Mersick Co 7 F. (2d) 54, 58. 

The principle of the question is ruled by \S. Nai- 
tove <£• Co. v. Commissioner, 32 F. (2d) 949, from 
this court. The facts dealt with in that ca]se were 
that certain profits by way of bonus were set aside 
from year to year for the employees, but restricted 
as to payment to the employees by the provision 
that the profits so set aside must remaip in the 


business subject’ to diminution or increase by 
losses or gains over a five-year period. The fund 
credited to the employees remained subject to the 
hazard of the business just as the surplus involved 
here does. In the language of the Court: 

It will be observed that under the contract 
as set forth in the resolution all sums to 
which the employees might become entitled 
during the period of five years should remain 
in the business and should be subject to pro 
rata deductions in the event of losses in¬ 
curred in the business during the five-year 
period. Appellant paid out nothing. It took 
nothing from its business. The entry on the 
books represented only a possible future lia¬ 
bility. In other words, the profits and losses 
credited and charged to the account of each 
of the employees should be accounted at the 
end of the five-year period, and if the credits 
exceed the losses, the excess would represent 
the amount to which the employee would be 
entitled. On the other hand, if the losses ex¬ 
ceeded thei credits, the employee would be 
entitled to nothing. 

Everything there said as to the contingencies 
upon which the employer would finally part with, 
and the employees receive, something of value can 
be applied to the situation now before the court. 
The onlv difference is that in this case the time of 
realization by the employees is postponed to the 
time of final liquidation of the corporation instead 
of a definite five-year period. 
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VIII 


appellee’s answer to specific arguments 

PRESENTED IN APPELLANT’S BRIEF 

(a) Both the evidence and the findings support the 

Board’s decision 

Beginning on Page 30 of the brief, appellant 
asserts that the Board’s holding that the capital 
stock of the subsidiary was not worth its face value 
on March 1,1913, is contrary to the findings of fact, 
as well as contrary to the uncontradicted evidence. 

This overlooks that treating the opinion as of 
equal rank with the finding proper as must be done, 
Insurance & Title Guarantee Co. v. Commissioner, 
and Commissioner v. Crescent Leather Co., s^pra, 
the Board found specifically that the stock had no 
value on that date because of a deficiency of assets. 
(R. 19.) As to the assertion that the finding is 
contrary to the uncontradicted evidence, the argu¬ 
ment overlooks the evidence of circumstanced and 
■ 

actual conditions referred to by the Board as avoid¬ 
ing the force of Mr. Dempster’s opinion whici). was 
qualified by giving the advances effect as producing 
assets of actual value. It also overlooks that the 
question of sufficiency of the evidence is not pre¬ 
sented by the Record. 

The state of the evidence in the particulars in¬ 
volved is sufficiently discussed in division IV, supra. 

The value of assets turned over to the subsidiary 
on its organization some seven or eight yeard be¬ 
fore, which is suggested in connection with the 


i 
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argument last mentioned, we insist is of no impor¬ 
tance as determining value in 1913 in the face of 
the proof of continual losses, and appellant is in 
error in the assertion that there was a cash con¬ 
sideration in addition to the $135,000 of assets. 
The entire assets, cash and otherwise, amounted to 
$135,000. (E. 43.) See also answer of Mr. Demp¬ 
ster (R. 47) (of the striking out of which appellant 
complains). 

(b) The Court ori this appeal may examine the facts 
found (including now the opinion) to ascertain whether 
the Board's conclusions are correct 

It will not be Questioned by anyone that whether 
the facts found warrant judgment in a given case, 
is a question of law reviewable by an appellate court, 
and we have no disposition to question that the rule 
is applicable to this appeal. The authorities cited 
by the appellant declare this rule and nothing more. 

The manner in which it is attempted to apply the 
rule is entirely unwarranted, however. The argu¬ 
ment is that money expended for experimental pur¬ 
poses as a matter of law becomes a capital item and 
an asset, and being an asset it is, as a matter of 
law, of the full value of the expenditure that 
brought it into existence. It will be kept in mind 
that the Board was investigating, primarily, what 
value the corporate stock and assets of the sub¬ 
sidiary possessed March 1,1913. 

The question whether any particular thing was 
an asset is only important as bearing on the ques¬ 
tion of value of the stock and the account in 
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question. If any asset or all assets together were 
of great value, the stock and the account {would 
be of value; but if any or all of the assets were 
valueless, the value of these items would bje less 
or nil accordingly as there was some or no vhlue in 
the assets. In short, the question, “what j is an 
asset?” is only important as an evidentiary mat¬ 
ter bearing on the question of value of the jassets 
as a whole. 

i 

As is pointed out in division IV, suprty, the 
Board did find, contrary to appellant’s construc¬ 
tion of the findings, that the advancements did 
not become capital additions or constitute Assets, 
basing that finding in part on the manner in jwhich 
the parties had treated the expenditures. Bqt sup¬ 
pose appellant is right and we are wrong in the 
construction of the findings and they do establish 
that the expenditures were an asset? Ijt was 
found to be worthless. 

Appellant’s position, as presented in the argu¬ 
ment, is that, as to that particular asset, the feoard 
was concluded bv its cost and could not consider it 
as of a depreciated or negligible value. 

As a matter of law, it must be held to be worth 
what it cost, though, confessedly, nothing of value 
actually came into existence, was possessed, could 
be sold, or would schedule in bankruptcy proceed¬ 
ings. As well might it be said that a pifece of 
land purchased in the belief that it was ^ gold 
mine constituted a value-producing asset to the 
extent of its cost after it had been developed and 

i 

i 
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found to contain only rock where gold had been 
expected. 

The question, whether the expenditures in ques¬ 
tion augmented the value of the assets in 1913, is 
an entirely different question from whether the cost 
of like experiments should be treated as capital 
additions or operating expenses for purpose of tax 
deductions during the current years they were 
under way. And the authorities cited by appellant 
(Br. 41, 42, 43) are not in point or instructive on 
the question here presented. 

(c) The Board was justified in not crediting the evidence 
of Mr. Dempster as to the value of stock in 1913 

In division IY, supra, we have discussed the evi¬ 
dence warranting the Board in not adopting as 
correct Mr. Dempster’s conclusion of solvency of 
the corporation and value of its stock in 1913. Ap¬ 
parently anticipating the position there taken, 
appellant, beginning on page 36 of the brief, ad¬ 
vances a theory under which it is claimed that the 
Board was bound to credit Mr. Dempster’s evi¬ 
dence. It is this (Br. 36): 

The findings of fact upon which the 
Board’s opinion must necessarily be based, 
as pointed out above, does not definitely find 
that the capital stock of the Florence Table 
& Lumber Company was not of any value on 
March 1,1913. On the contrary, the finding 
as made by the Board, see P. of R. 17, is 
subject to an interpretation that places a 
value of this stock on March 1, 1913, above 
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par, due to the fact that the stock under the 
Board's finding would be above par, if the 
advances made by the Dempster Mill Manu¬ 
facturing Company for experimental pur¬ 
poses are considered capital items from the 
point of view of the Florence Table & 
Lumber Company. So that in the Board’s 
finding of fact we find sufficient basis forj the 
opinion expressed by Mr. Dempster, that 
this stock * * * had a value of $133,j700. 
(Italics ours.) 

i 

Reduced to its lowest terms, this statement 

means, because of the isolated statement in! the 

* 

findings, that if the amounts expended for experi- 

i 

ments be not considered as capital items, the ^ub- 
sidiary had a deficit of $71,555, it may be implied 
that they were considered as capital items.! It 
would then follow that the deficit of $71,5551 was 

i 

wiped out and an affirmative asset shown in! the 
amount of the difference between that sum and 
$195,208.06, to wit, $123,653, and the finding! and 
the evidence would then be in sufficiently close 

i 

accord. 

So it is said (Br. 36): “So that in the Board’s 
finding of fact, we find sufficient basis for the opin¬ 
ion expressed by Mr. Dempster * * j 

There are several difficulties with this theory. 
Evidence furnishes the basis for findings, not ifind¬ 
ings the basis for evidence. It assumes thatj Mr. 
Dempster’s evidence was given effect thougli the 
Board expressly says it was not. The Boarcjl did 
definitely find that the stock had no value. Lastly, 
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the reasoning is back in a circle to the proposition 
(embraced in the italicized part of the quotation) 
that, if it is established that expenditures consti¬ 
tuted an asset, that asset must as a matter of law 
be assumed to be of the value of its original cost, 
notwithstanding the circumstances showing it to 
be worth nothing. It should not be lost sight of 
in this connection that Mr. Dempster based his 
opinion on the existence of the theoretical asset. 
(E. 43.) 

(d) The Board properly excluded Mr. Dempster’s testi¬ 
mony as to what the books showed as not the best 

evidence 

On Page 39 of the brief appellant takes up the 
matter of an objection to a question asked Mr. 
Dempster. (E. 39.) The question was, ‘ 4 On March 
1, 1913. vour books of account showed an invest- 
ment in the stock of the Florence Pump & Lumber 
Company of what amount"? 

The argument goes on the theory that the objec¬ 
tion and ruling were based on the theory that the 
books constituted the best evidence of the material 
facts of the situation. The question did not call for 
anv material fact but for a statement of the con- 
tents of the books. FTo citation of authoritv is war- 
ranted on the question whether the books them¬ 
selves were the best evidence of what they con¬ 
tained. If the question had been what amount was 
invested or what certain facts were, it would have 
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been proper, and the objection that the boojcs were 
the best evidence would have been futile. jSucli is 
the holding of the cases appellant cites. (Br. 39, 
40,41.) As the Record stood when the question was 
asked, the books themselves would not have been 
admissible, for no foundation had been laid as to 

7 i 

the method of keeping them, correctness, originality 
of entries, or due course of business, necessjary ac¬ 
cording to all general rules, though varying some- 

i 

what in detail in different jurisdictions. R.\Hoe & 
Co. v. Commissioner, 30 F. (2d) 630, 633, 634. 
There was the further vice in the question jthat it 

i 

called for the witness’s conclusion as to the Correct 
interpretation of whatever appeared in the j books. 
“Your books of account showed an invest¬ 
ment * * * of what amount”? | 

■ 

The witness’s opinion or conclusion as ti what 
constituted an investment and what an operating 
expenditure among the various entries on thd books 

I 

might be far from the correct conclusion. 

Appellant argues another question of evidence 
along with that just discussed. (Br. 38-40j.) It 
arises over the striking of part of an answer! given 
by the witness, Dempster. (R. 47-48.) On cross- 
examination he was asked, “How much was jput in 

i 

in cash by the Dempster Company into the Florence 
Company when you incorporated ? ’ ’ He answered, 
“I can not give it to you without looking it the 
records of that time, the exact amount of dash.” 
He then continued as a volunteer and statecj. that 


i 
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while he could not state the amount of cash, the 
total investments made up of several elements ag¬ 
gregated, after certain adjustments, $135,000, con¬ 
tinued with a detail of expectations as to selling 
preferred stock and that failing in that the Demp¬ 
ster Company furnished 44 additional capital” from 
time to time. (R. 47.) 

A motion was thereupon made by the examiner 
who had asked the question to strike the answer as 
not responsive, a self-serving declaration, and 
opinion. (R. 48.) The motion to strike was 
granted as to all the answer except that quoted 
above, which was responsive to the question. 
Whether any of the stricken evidence was compe¬ 
tent or material is not important; it was not re¬ 
sponsive, and the examiner not caring to accept it 
invoked the proper remedy to rid the record of the 
voluntary part. The parts stricken and those 

allowed to stand demonstrate clearlv that it was on 

%/ 

the ground of nonresponsiveness that the motion 
was granted. 


The question is presented by appellant as though 
it arose on a motion to strike evidence elicited by it 
in which case the question would be one of com¬ 
petency or materiality, for a motion to strike as not 
responsive must always come from the party ask¬ 
ing the question. If appellant thought the facts 
detailed in the stricken part of the answer compe¬ 
tent and material, it was for it to get them in evi¬ 
dence by a proper examination of its witness. 
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i 

(e) The value of the subsidiary’s assets on liquidation in 
1920 is immaterial and such value does not appear 

i 

Appellant comments (Br. 45) to the effect that 
upon liquidation the subsidiary had assets of ja net 
value of $183,302.85. We submit that this is pot a 

i 

justifiable conclusion. Appellant accepted the 
assets at that amount as a credit on its account, the 
amount representing the “book value.” (R. 49.) 
This would necessarily, or at least presumptively, 

i 

include the cost of the original plant at Florence 
which had been abandoned and out of use for six¬ 
teen years (R. 47), and the cost of the Memphis 
factory and equipment of the defunct concern; It 
would be a violent assumption that these assets jpos- 

i 

sessed an actual value equal to their book v^lue. 
Appellant having seen fit to take them at jtliat 

i 

amount and the Government not questioning! the 
transaction, it is, however, immaterial what their 
value was, except that it is argued that it waf so 
great as to have a tendency to relate back and estab¬ 
lish value in 1913. 

Intermingled with its argument on the point jlast 
referred to (Br. 45), appellant asserts that it is 
only possible to account for the Board’s disallow¬ 
ance of the claim of $67,354.02 on the theory tjhat 
it was so thoroughly committed to the doctrine tjhat 
gains or losses could not result from inter-compgny 
transactions that it could not hold otherwise. 
Citing a list of cases as to such commission. Sijich 
arguments simply tend to confuse. The Board lias 
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made plain that it did not decide the legal question 
thus suggested because it was not necessary to a 
decision and that it planted itself on the proposi¬ 
tion that the loss had occurred long prior to the 
year of liquidation. 

(f) Exhibit 1, a purported copy of a resolution establish¬ 
ing the stock bonus plan was properly excluded from 
evidence, if not properly excluded, the error was not 
prejudicial 

Errors are alleged on the exclusion of appel¬ 
lant’s Exhibit 1 from evidence. The exclusion is 
noted at page 42 of the Record. The paper was a 
mere copy and no foundation of any kind was laid 
for the introduction of secondary evidence. It 
seems 23lain in the application of general rules that 
the ruling was proper. 

In any event, Mr. Dempster testified to all the 
details of the bonus plan and an examination of 
the Exhibit as it appears in the Record shows that 
it contains nothing of importance to appellant not 
included in the oral testimony. In addition to this, 
the Board found the facts as to the creation and 
existence of the plan as contended for by appel¬ 
lant so no prejudice resulted from the ruling, if 
uncorrect. This seems to be recognized by appel¬ 
lant. (Br. 49.) 

CONCLUSION 

In conclusion, we earnestly insist for appellee 
that the record in this case shows no error on the 
part of the Commissioner or the Board and appel- 


I 


! 

i 


63 


lant has no just ground of complaint of th^ tax 
assessed against it, but there is much rooijn to 
contend that it obtained a greater deduction from 
its income than it was entitled to. 
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